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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.) , the Perish- 
able Agricultural Commodities Act, 1980 (7 U. S. C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3881) 


In re BELLE-VERNON MILK COMPANY et als. AMA Docket No. 
75-51. Decided May 7, 1954. 


Validity of Amendment of Order No. 75—Denial of 
Relief—Dismissal of Petition of Committee 


Where petitioners objected to the amending of Order No. 75 on the grounds, 
among others, that the record of the hearing does not support the amend- 
ment, because certain provisions of the amendment are arbitrary and 
differ in form and detail from proposals submitted by petitioners, and 
that the amendment does not conform to the evidence adduced at the 
amendment hearing, held, that petitioners contentions are without merit, 
and that since Order No. 75 as amended, and all its provisions com- 
plained of by petitioners are in accordance with law, the relief requested 
by petitioners should be denied and the petition be dismissed. 


Lack of Qualification of Party Without Status of Handler 

to Sue in Proceeding under Section 8c (15) (A) of Act— 

Evidence—Burden of Proof to Establish Status of Handler 
—Dismissal of Petition of Committee 


Where respondent objected as to the capacity of the “Cleveland Milk Mar- 
ket’s Survey Committee” to participate in the proceeding herein because 
the Committee is not a handler, held, that since the Committee has failed 
to meet the burden upon it of establishing that it is a handler as 
defined in the order, the Committee is disqualified to bring an action 
under Section 8c (15) (A) of the Act, and therefore, the petition should 
be dismissed as to the Committee, 


Adoption of Amendment of Order No. 75 by Secretary 


Where petitioners contended that the Secretary did not adopt the amend- 
ments to the order in form and detail as proposed by petitioners, held, 
that the Secretary is not restricted in the issuance of marketing orders 
and amendments thereto to the adoption of proposals introduced by the 
industry in the exact form and details as proposed. 


Discretion of Secretary in Administration of Milk Orders 
—Legislative History of Act 


The legislative history of the act clearly indicates that Congress gave the 
Secretary broad discretion in administering of milk orders, inasmuch as 
the terms of the orders are largely matters of administrative discretion 
so that the technical details are left to the Secretary and his aides. 


447 
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Validity of Amendment Dealing with Class I Milk Prices 
—Substantial Evidence 


Where the Secretary in issuing the amended order, adopted a variation or 
modification of the proposals presented by the two segments of the 
industry, held, that the part of the amendment dealing with Class I 
Milk Prices is not invalid for lack of supporting substantial evidence. 


Elimination of Butter-Cheese Formula from Order No. 75, 
As Amended, Not Invalid—Substantial Evidence 


The elimination from Order No. 75, as amended, of the butter-cheese formula 
as one of the three alternative methods of determining the basic formula 
prices, held, that the deletion of this formula is not invalid, since it is 
substantially supported by the evidence and reasoning contained in the 
final decision of the Secretary. 


Validity of Notice of Hearing 


Where petitioners maintained that the scope of the hearing notice should be 
given a restrictive construction in connection with the proposals relating 
to the level of all class prices, held, that the entire subject of the level 
of milk prices, including the basic formula price utilized in determining 
such level, was within the reasonable scope of the hearing notice and 
that the adoption of the amendment deleting such formula does not 
violate Section 4 (a) of the Administrative Procedure Act. 


Effect of Failure to Include T'roposed Amendment of Pro- 
ducer Location Differentials in Milk Order 


The petitioners contention that the failure to include a proposed amendment 
of the producer location differentials in the recommended order of 
October 30, 1952 invalidates the issuance of such amendment in the 
decision and order promulgated by the Secretary, held, that this con- 
tention cannot be sustained, since the recommended decision amply 
informs of this fact and gives sufficient opportunity to file exceptions 
to this portion of the recommended decision. 


Effectuation of Policy of Act 


Where petitioners objected to the amendment because the Secretary failed 
to take any affirmative action with regard to certain proposals while 
he did adopt and issued certain other proposals, held, that while the 
findings of the Secretary as to the effectuation of the policy of the act 
must be on the basis of the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal made even 
though supported by evidence, will tend to effectuate the statutory policy. 


Messrs, Paul W. Walter and Loyal V. Beuscher, of Walter and Haverfield, 
of Cleveland, Ohio, for petitioners. Messrs. John W. Durbin and Julius C. 
Krause for Agricultural Marketing Service. Mr. Glen J. Gifford, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of an 
amendment of Order No. 75, as amended (17 F.R. 9846), which 
order regulates milk handling in the Cleveland, Ohio, market- 
ing area. 

The petitioners object to the amending order, in part, on the 
ground that the record of the hearing held on the proposed 
amendment does not support the amendment as issued. In the 
petition, the petitioners allege, in effect, that enumerated provi- 
sions of the amendment are arbitrary and not supported by 
substantial evidence because they differ in form and detail from 
proposals submitted by them and that the amendment as issued 
does not conform to the evidence adduced at the amendment 
hearing as the amendment does not contain various proposals 
submitted by them. The petitioners ask that the amending order 
be set aside and revised to eliminate the attacked provisions 
and that there be substituted therefor the proposals advanced 
by petitioners. An answer to the petition was filed by the Assist- 
ant Administrator, Production and Marketing Administration, 
United States Department of Agriculture,on December 22, 1952. 
The respondent alleged in the answer that the action of the 
Secretary in issuing the amending order was in accordance 
with law and was supported by substantial evidence. Respon- 
dent. also raised the question as to the capacity of the Cleveland 
Milk Market Survey Committee to participate in this proceeding. 

Prior to the hearing in this matter, the parties entered into 
a stipulation which was made a part of the record. The parties 
agreed that the record of the hearing on the amendment to 
Order No. 75, as amended, together with the proposed findings 
and conclusions filed by the petitioners with respect thereto, the 
recommended decision of the Assistant Administrator (17 F.R. 
8861), the exceptions thereto submitted by petitioners, the deci- 
sion of the Secretary (17 F.R. 9670), and the amending order 
issued by the Secretary (17 F.R. 9846) are to be made a part 
of the record in this proceeding by reference. The parties also 
agreed in the stipulation that no additional evidence would be 
considered in this proceeding. 

A hearing was held before Glen J. Gifford, Office of Hearing 
Examiners, United States Department of Agriculture, in Cleve- 
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land, Ohio, on June 10, 1953, for the purpose of formally 
including the stipulation in the record. At the hearing the peti- 
tioners were represented by Paul W. Walter and Loyal V. 
Buescher, Attorneys at Law, Cleveland, Ohio. The respondent 
was represented by Julius C. Krause, Office of the Solicitor, 
United States Department of Agriculture. After the hearing, 
the parties filed briefs. On February 23, 1954, the hearing exam- 
iner issued a report containing proposed findings of fact and 
conclusions and recommending that the petition be dismissed. 
The petitioners filed exceptions to the report. 


FINDINGS OF FACT 
1. The names and addresses of the petitioners herein are as 
follows: 
Belle-Vernon Milk Company, an Ohio corporation, whose 
address is 3740 Carnegie Avenue, Cleveland, Ohio. 
The Cleveland Milk Market Survey Committee, an association, 
whose address is 1215 Terminal Tower, Cleveland, Ohio. 


Dairymen’s Ohio Farmers Milk Company, an Ohio corpora- 
tion, whose address is 3068 West 106th Street, Cleveland, Ohio. 


The Meyer Dairy Products Company, an Ohio corporation, 
whose address is 3051-3055 East 63d Street, Cleveland, Ohio. 


Orrville Milk Condensing Company, an Indiana corporation, 
whose address is 429 Westwood Avenue, Orrville, Ohio. 

The petitioners, except the Cleveland Milk Market Survey 
Committee, are handlers subject to regulation under the order. 


2. The Cleveland Milk Market Survey Committee consists of 
the following persons: H. F,. Meyer, Chairman; L. S. Holler; 
L. S. Hollinger; W. H. Wright: Joseph Balazs; Paul W. Walter, 
Secretary; and H. W. Ingersoll, Treasurer. The foregoing com- 
mittee represented the remaining petitioners and twenty other 
interested parties at the amendment hearing held on June 25, 
26 and 27, 1952 (Docket No. A0-179-A9) on Order No. 75, as 
amended. The Cleveland Milk Market Survey Committee has not 
demonstrated that it operates a pool plant or a non-pool plant, 
directly or indirectly or in any other way disposes of milk, skim 
milk, buttermilk, flavored milk or flavored milk drinks on a 
route or routes extending into the marketing area or to a pool 
plant that receives less than 50 percent of such plant’s total 
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receipts of skim milk and butterfat from producers or from 
other pool plants or that it is a “handler” as that term is 
defined in Order No. 75, as amended. 


3. Pursuant to notice published on June 18, 1952 (17 F.R. 
5469), a public hearing was held in Cleveland, Ohio, on June 
25, 26 and 27, 1952, on a proposal for amendment of the milk 
marketing agreement and order regulating milk handling in the 
Cleveland, Ohio, marketing area, in a proceeding recorded as 
Docket No. A0-179-A9. The hearing was held “for the purpose 
of receiving evidence with respect to proposed amendments... 
or appropriate modification thereof.” The transcript of the 
hearing contains 487 pages and there are 22 exhibits. 


4. The notice of hearing (17 F.R. 5469) reads, in pertinent 
part, as follows: 


“The following amendment has been proposed by the Milk 
Producers Federation of Cleveland: 


PROPOSAL NO. 1 
Delete Section 975.61 and substitute the following: 


“975.61—Class I Milk Prices. The price to be paid by each 
handler F.O.B. his plant for the portion of skim milk and 
butterfat in milk received from producers and from an 
association of producers which is classified as Class I milk 
shall be computed by the Market Administrator as follows: 


“(a) Add to the basic formula price $1.10 during the 
months of May and June, $1.45 during the months of 
March, April, July and August and $1.90 during the 
months of January, February, September, October, Novem- 
ber and December, and add or subtract a ‘supply-demand 
adjustment,’ computed as follows: 


“(1) Divide the total receipts of producer milk in the 
immediately preceding delivery period by the total gross 
volume of Class I milk for such period, multiply the 
result by 100, and round to the nearest whole number. 
The result will be known as the ‘current supply-demand 
relationship.’ 










































““(2) Compute a net deviation of percentage by deter- 
mining the difference between the ‘current supply-demand 
relationship’ computed pursuant to subparagraph (a) (1) 
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of this paragraph, and the ‘representing supply-demand 
index’ shown below. 
Delivery Period 
for which 
Class I Price 


Representative 
Supply-Demand 


Delivery Period 
use to Compute 


is Computed 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 


Relationship 
December 
January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 


Index 


122 
129 
133 
142 
156 
180 
175 
153 
140 
133 
129 
120 


“(3) Determine the amount of supply-demand adjust- 
ment from the following schedule: 
Adjustment Amounts 


Deviation Points (Cents) 


+14 or more —28 


+13 —26 
+12 —24 
+11 —22 
+10 —20 
—18 
—16 


LIT EilLi dl | #+e+eettett 
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—14 or more 
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Provided, that with respect to Class | milk in sweet or 
sour cream for fluid consumption, the amount added to 
the basic formula price shall be the amount set forth 
above in this paragraph less 45 cents. 
“(b) The price of butterfat shall be the amount obtained 
in paragraph (a) of this section multiplied by 20. 
“(c) Theprice of skim milk shall be computed by (1) mul- 
tiplying the price of butterfat pursuant to (b) of this sec- 
tion by 0.0385; (2) subtracting such amount from the 
amount obtained in paragraph (a) of this section; (3) 
dividing such net amount by 0.965; and (4) rounding off 
to the nearest full cent.” 


The following amendments have been proposed by the Cleve- 
land Milk Market Survey Committee: 
PROPOSAL NO. 2 
Amend Section 975.14 to read as follows: 
“‘Other source milk’ means all skim milk and butterfat 
received at any pool plant other than from producers or 
other pool plants and all skim milk and butterfat received 


at a pool plant from any other pool plants in excess of the 
total amount received at the latter pool plant from pro- 
ducers; except skim milk and butterfat classified and priced 
as Class I under Federal Order.” 


PROPOSAL NO. 8 
Amend Section 975.32 (b) to read as follows: 
“(b) If such plant furnished to a pool plant described in 
Section 975.30(a) or to a pool plant described in Section 
975.30(b) for delivery to a pool plant described in Section 
975.30(a) less than 10 per cent of its dairy farm supply 
of milk and/or butterfat in any month except April, May, 
June, or July and less than 50 per cent of such supply dur- 
ing more than one of the months of October, November, 
December, and January: Provided, that upon receipt by 
the market administrator prior to the delivery period of a 
written request made by the handler, all pool plants oper- 
ated by such handler shall be considered, for such delivery 
period, as one plant for the purpose of meeting the mini- 
mum percentage requirements of this paragraph: And pro- 
vided further, That this paragraph shall not apply to the 
plant of the Milk Producers Federation of Cleveland.” .. . 
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PROPOSAL NO. 5 
Amend Section 975.56(b) to read as follows: 


“(b) For the delivery periods of September, October, 
November, December, January and February, if the total 
pounds of butterfat received from producers and pool 
plants is less than 120 per cent of the total pounds of 
butterfat classified as Class I milk, not including reconsti- 
tuted skim milk or Class I milk transferred to pool plants 
or nonpool plants subtract pro rata from the pounds of 
butterfat remaining in each class the pounds of butterfat 
received in other source milk.” 


PROPOSAL NO. 6 
a. Amend Section 975.61 to read as follows: 


“Section 975.61 Class I milk prices. The respective mini- 
mum prices per cwt. to be paid by each handler, f.o.b. his 
plant, for skim milk and butterfat in milk received from 
producers or from a pool plant of a cooperative associa- 
tion, during a delivery period, which is classified as Class I 


milk, shall be as follows, as computed by the market 
administrator: 


(a) Add to the basic formula price $1.85 each monthly 

delivery period, subject to the following adjustment: 
(1) When the producers’ production is less than 120 
per cent of handlers’ Class I utilization of producer 
milk, subtract the production percentage from 120 per 
cent, multiply the difference by 3¢, and add the result 
to the basic formula price plus $1.85 per hundred- 
weight. 


(2) When the producers’ production is more than 120 
per cent of handlers’ Class I utilization of producer 
milk, subtract 120 per cent from the producers’ pro- 
duction percentage, multiply the difference by 2¢, mul- 
tiply the result by percentage of producers’ utilization 
in Class I, and subtract this amount from the basic 
formula price plus $1.85 per hundredweight. 


(b) The price of butterfat shall be the amount obtained 
in paragraph (a) of this section, after making the ad- 
justments in (1) and (2) above, multiplied by 20. 
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(c) The price of skim milk shall be computed by (1) 
multiplying the price of butterfat pursuant to paragraph 
(b) of this section by 0.085; (2) subtracting such amount 
from the adjusted amount obtained in paragraph (a) of 
this section; (3) dividing such net amount by 0.965; and 
(4) rounding off to the nearest full cent. 


(d) With respect to Class I milk in sweet or sour cream 
for fluid consumption, the amount added to the basic 
formula price for each monthly delivery period shall be 
$1.40 per hundredweight subject to the same adjustment 
as is outlined in paragraphs (a) (1) and (2) of this 
section.” 


b. Amend Section 975.62 to read as follows: 
“Section 975.62, Class II milk prices. The respective mini- 
mum prices per hundredweight to be paid by each handler, 
f.o.b. his plant, for skim milk and butterfat in milk re- 
ceived from producers or from a pool plant of a cooperative 
association, during a delivery period, which is classified as 
Class II milk, shall be as follows, as computed by the 


market administrator: 


(a) The price of butterfat shall be the average price of 
butter as computed pursuant to paragraph (b)(1) of 
Section 975.60, multiplied by 120. 


‘(b) The price of skim milk shall be the simple average 
(using the midpoint of any price range as one price) of 
the carlot prices per pound of spray process, nonfat dry 
milk solids, in barrels for human consumption, f.o.b. 
manufacturing plants in the Chicago area as published 
for the delivery period by the Department of Agricul- 
ture, less 5.5 cents multiplied by 8.5; provided, that when 
the producers’ production is more than 140 per cent of 
handlers’ Class I utilization of producer milk, subtract 
120 per cent from the producers’ production percentage, 
multiply the difference by 2¢, multiply the result by the 
percentage of handlers’ utilization of producer milk is 
Class II and then subtract this amount from the skim 
value in Class II.” 


c. Amend Section 975.63 to read as follows: 


“Section 975.63, Class III milk prices. The respective mini- 
mum prices per hundredweight to be paid by each handler, 
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f.o.b. his plant, for skim milk and butterfat in milk re- 

ceived from producers or from a pool plant of a cooperative 
association during a delivery period, which is classified as 
Class III milk, shall be as follows, as computed by the 
market administrator: 


(a) The price per hundredweight of butterfat shall be 
the average price of butterfat as computed pursuant to 
paragraph (b) (1), of Section 975.60, multiplied by 110. 


(b) The price her hundredweight of skim milk shall be 
the weighted average of the carlot prices per pound of 
roller process, non-fat dry milk solids, in barrels for human 
consumption, f.o.b. manufacturing plants in the Chicago 
area as published for the delivery period by the Depart- 
ment of Agriculture less 5.5 cents, multiplied by 8.5; pro- 
vided, that when the producers’ production is more than 
140 per cent of handlers’ Class I utilization of producer 
milk, subtract 120 per cent from the producers’ production 
percentage, multiply the difference by 2¢, multiply the 
result by the percentage of handlers’ utilization of pro- 
ducer milk in Class III and then subtract this amount from 
the skim value in Class III.” .. . 


PROPOSAL NO. 11 
Amend Section 975.62 (a) and (b) to read as follows: 
“(a) The price of butterfat shall be the average price of 
butter as computed pursuant to paragraph (b) (1) of Section 
975.60 multiplied by 120. 


“(b) The price of skim milk shall be the simple average 
(using the midpoint of any price range as one price) of the 
carlot price per pound of spray process non-fat dry milk 
solids in barrels for human consumption, f.o.b. manufacturing 
plants in the Chicago area, for the weeks ending within the 
delivery period as reported by the Department of Agricul- 
ture, less 5.5¢, multiplied by 8.5.” 


PROPOSAL NO. 12 
Amend Section 975.63 (a) and (b) to read as follows: 
“(a) The price per hundred weight of butterfat shall be the 
average price of butter as computed pursuant to paragraph 
(b) (1) of Section 975.60, multiplied by 110. 
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PROPOSAL NO. 16 
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“(b) The price per hundredweight of skim milk shall be the 
weighted average of the carlot prices per pound of roller 
process non-fat dry milk solids in barrels for human con- 
sumption, f.o.b. manufacturing plants in the Chicago area as 
published for the delivery period by the Department of Agri- 
culture, less 5.5¢, multiplied by 8.5; provided, that during the 
months of April, May, June and July the prices shall be the 
amount set forth above in this paragraph (b), less 20¢.” ... 


PROPOSAL NO. 14 
Amend Section 975.71 (Location Adjustments to Handlers), so 
as to increase the adjustment for each zone provided therein 
the amount of 10 cents. 

Amend Section 975.81 (Location Adjustments to Producers), so 
as to increase the adjustment for each zone provided therein, 
except the 30 to 60 mile zone, in the amount of 10 cents; except 
that the amount of such adjustment shall be limited on a per- 
centage basis to the actual amount of the adjustment allowed 
to handlers under Section 975.71 on a market-wide basis; and 
amend Section 975.73 and such other sections of the Order 
which must be amended to effectuate the foregoing changes. 


PROPOSAL NO. 15 
Amend Section 975.72 (a) to read as follows: 
“(a) For each delivery period the obligation to the producer- 
settlement fund for each handler (except a producer-hand- 
ler) who operates a non-pool plant out of which a route is 
operated which extends into the marketing area, shall be 
computed by the market administrator by multiplying by 
the respective prices for skim milk and butterfat in Class I 
milk the total pounds of skim milk and butterfat disposed 
of as milk, skim milk, buttermilk, flavored milk, flavored 
milk drink, sweet or sour cream or any mixture of milk 
and cream within such delivery period on each such route, 
and subtracting therefrom an amount computed by multi- 
plying such volume of skim milk and butterfat by the 
higher of the prices for skim milk and butterfat, respec- 
tively, in Class III milk.” 















































Amend Section 975.90 (a) to read as follows: 
“(a) Exempt Milk. Milk received by a handler the hand- 
ling of which is subject to the pricing and payment provi- 
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sions of any other Federal milk marketing order issued 
pursuant to the act shall not be subject to the pricing and 
payment provisions hereof, except that for any month for 
which the Class I milk price determined pursuant to Sec- 
tion 975.61(a) exceeds the corresponding minimum Class I 
milk price (adjusted by any applicable location differen- 
tial) provided by such other order, the handler shall pay 
into the producer-settlement fund on or before the 18th 
day after the end of each month, with respect to all skim 
milk and butterfat disposed during such delivery period as 
any item included in Class I milk, an amount computed by 
the market administrator as follows: From the total value 
of such skim milk and butterfat at the prices determined 
pursuant to Section 975.61(b) and (c) subtract the total 
value of such skim milk and butterfat at prices computed 
by applying the procedures prescribed in subparagraphs 
(b) and (c) of 975.61, inclusive, to the highest Class I 

price provided by such other order.” .. . 


5. Upon the basis of the evidence introduced at the hearing 
and the record thereof, George R. Dice, Acting Assistant Ad- 
ministrator, Production and Marketing Administration, filed a 
recommended decision in Docket A0-179-A9 with the Hearing 
Clerk, United States Department of Agriculture, on September 
30, 1952 (17 F.R. 8861), and time was given for filing excep- 
tions. The recommended marketing agreement and order as 
amended, contained in and part of the recommended decision, 
provided for a change in the handler location adjustment but 
did not so provide as to the producer location adjustment. The 
findings and conclusions contained in the narrative part of the 
recommended decision included a recommendation to increase 
the handler and the producer location adjustment. The Cleve- 
lank Milk Market Survey Committee, representing the other 
petitioners in this proceeding, and three other interested parties 
filed exceptions to the recommended decision. The exceptions 
filed by the milk survey committee pointed out the discrepancy 
between the narrative and order sections of the recommended 
decision and contained an exception to the proposed increase in 
the producer location differential. Of the three other parties 
who filed exceptions to the recommended decision, two were not 
concerned with the problem of location differentials and one 
excepted to the proposed differentials generally on the ground 
that they did not solve the problems in the marketing area. 
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6. A decision by K. T. Hutchinson, Acting Secretary of 
Agriculture, was published in the Federal Register on October 
25, 1952 (17 F.R. 9670). The decision approves and adopts as 
its material issues and findings and conclusions, as set forth in 
full in the decision, the material issues and the findings and 
conclusions of the recommended decision with some minor revi- 
sions. The pertinent parts of the findings and conclusions con- 
tained in the recommended decision and approved and adopted 
by the decision and the revisions thereof contained in the deci- 
sion are set forth below and divided into explanatory sub- 
divisions as follows (the footnotes containing record references 
to some of the pertinent evidences have been added) : 


(a) Level of the Class I price differential and the supply- 
demand adjustment: 

“The Class I price differentials should be increased by an 
annual average of 30 cents per hundredweight and a sup- 
ply-demand adjustment should be provided, effective July 1, 
1958, as a means of automatically adjusting prices to 
changes in the relationship between supply and market 
requirements. ; 

“Producers proposed that the annual level of the fixed 
Class I price differentials be increased by 35 cents per hun- 
dredweight.: This increase was distributed seasonally at the 
rate of 25 cents during May and June bringing the total 
differential for those months to $1.10, 35 cents during 
March, April, July and August to a total of $1.45, and 40 
cents during the months of January, February, September, 
October, November, and December to a total of $1.90. 

“The principal evidence advanced in support of the 35- 
cent increase in the average Class I premium was the fact 
that handlers have paid substantial premiums over order 
prices in every month since August, 1950.2 Handlers have 
apparently found it necessary to pay these premiums in 
order to attract and maintain sufficient supplies of pro- 
ducer milk to fill market requirements. The premiums were 
generally paid as an addition to the blend, or uniform 
prices payable to producers. However, such payments can 
be converted to the amount which it would be necessary to 
add to the Class I price in order to achieve the correspond- 


1 Proposal No, 1 in notice of hearing; H.R. 39-112, 122-125, 
2 Exhibit No. 4, Table No, 1, Col. 4; H.R. 27-29, 36-37, 40, 110, 123-125, 167. 
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ing increase in blended prices. On this basis the premiums 
paid averaged 33.5 cents during the calendar year 1951 and 
86.7 cents during the 16-month period January, 1951-April, 
1952.° Producers took the position that the proposed 35- 
cent increase was amply justified by this history of the 
actual prices, inclusive of premiums, paid for milk over a 
considerable number of months and that they were more 

' nearly in line with prices in the other markets with which 
Cleveland competes actively for milk supplies.‘ 

“As noted above, a greater increase was requested dur- 
ing the months of lowest production and a lesser increase 
during the two flush production months of May and June. 
Producers recognized in their proposals for amendment 
that flush season production in this market was unduly 
large in relation to short season production. The proposed 
schedule of differentials provides for an 80-cent higher pre- 
mium during the short season than in the flush months as 
compared with the 65-cent difference contained in the pres- 
ent order.’ It was testified that the higher rates of payment 
during the fall and winter months would more adequately 
compensate producers for the extra costs incurred in pro- 
ducing milk during these months and would encourage 
them to increase their production at this season.*® 

“Producers further proposed that the modified schedule 
of Class I price differentials be supplemented by a supply- 
demand adjustment which would increase the price when- 
ever market supplies became less than normal and lower 
the price whenever an oversupply developed.” The proposed 
adjustment was based upon the premise that receipts of 
milk from producers in November, the months of normally 
shortest supply, should be equal to 120 per cent of gross 
sales of Class I milk. The normal or standard supply for 
months other than November was computed by applying the 
average seasonal distribution of producer receiptsand gross 
Class I sales over the three-year period 1949 through 1951 
to the November base of 120. The supply-demand adjust- 
ment would be computed each month by comparing the 


8 Exhibits No. 7 and 7A; H.R. 58-59. 

*Exhibit No. 8, Table 31, Exhibits No. 21A, B, C, D, E and F; H.R, 42-43, 50, 464-473. 

SCompare proposal No, 1 in notice of hearing with section 975.61 in effect prior to 
amendment (16 F.R. 6362). 

*H.R, 52, 53-54, 71-72, 141, 148. 

1 Proposal No. 1 in notice of hearing; H.R. 43-44, 96, 107. 
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actual relationship between receipts and sales in the pre- 
ceding month with the standard supply-demand relation- 
ship, adding 2 cents for each percentage point that current 
supplies were less than normal and subtracting 2 cents for 
each percentage point above normal, with a limit of plus 
or minus 28 cents. 


“Handlers proposed that the Class I price differential be 
entirely dependent upon the proportion of producer milk 
utilized as Class I in the current month, without reference 
to fixed pattern of differentials. Their reference point or 
“normal” Class I differential was $1.85 per hundredweight, 
to be effective when producer receipts were 120 per cent of 
the Class I utilization of producer milk. It was explained 
that this would be the normal situation in the month of 
shortest supply. In any month when receipts were less than 
120 per cent of sales, 3 cents would be added per percent- 
age point deficit. In any month when receipts were more 
than 120 per cent of sales, and this would normally include 
all months except November, the $1.85 differential would 
be reduced by 2 cents per percentage point of average mul- 
tiplied by the percentage of producer milk classified as 
Class I. For example, during 1951 producer receipts reached 
a peak of 167 percent of Class I utilization of producer 
milk, with 59.75 per cent of the total producer receipts 
being in Class I. The supply percentage was 47 points above 
normal and the Class I differential would have been 56 cents 
per hundred weight below the standard of $1.85, a net of 
$1.29. In November receipts were only 112 per cent of 
sales, a deficit of 8 points from standard, and the differen- 
tial would have been $2.09, or 24 cents over normal. This 
device would automatically reward producers for any im- 
provement in the seasonality of their production by making 
a lesser reduction of the $1.85 during the flush months and 
discourage any additional flush season production by pro- 
viding a still lower price. It is also designed to correct 
year-to-year conditions of oversupply or shortage by appro- 
priate reductions or increases, respectively, in the price 
differential. 

“The handlers’ proposal appears to have several shortcom- 
ings. One fundamental difficulty is that it places too great a 
reliance on the current relationship between the supply of 


3 Proposal No. 6(a) in notice of hearing, 
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producer milk and Class I utilization.® The utilization per- 
centage in any given month may vary quite widely from 
normal as a result of storms, drought conditions, an early 
pasture season, interruptions in the distribution process as 
a result of strike, or other contingencies. In fact, no two 
seasons are exactly alike, either as to supplies or sales. A 
pricing system which depends so largely upon one variable 
element does not meet the needs of dairy farmers. Dairying 
is a long-term venture characterized by large investments in 
relation to the average annual income. Changes in output are 
dependent upon natural phenomena and cannot be modified 
quickly. It follows that producers’ plans will be facilitated 
by as much definite assurance as possible of the level of 
prices which can be expected some months hence. Instead of 
allowing the entire Class I differential to depend upon the 
utilization percentage of a single month, it is more in line 
with dairymen’s requirements to provide a fixed schedule of 
Class I price differentials, and a supply-demand adjustment 
which plays only a subordinate role in the adjustment of the 
stated prices. 


“A second difficulty is that the particular supply-demand 
relationship advocated by handlers is not computed until the 
following month, when complete data on receipts and utiliza- 
tion during the pricing month have become available.’® This, 
of course, is too late for a producer to respond to a price 
increase or decrease either by way of altering his feeding 
practices or shifting his market outlets. Handlers also can- 
not revise their procurement or sales policies in response to 
the price changes unless there is a prospect that a given 
change will continue for several months. 


“A third shortcoming is that the 2-cent per point adjust- 
ment provides only a comparatively small seasonal differ- 
ence in the Class I price differential. Over the past three 
years the average variation in supplies and sales has been 
such that a utilization percentage of 180 in May would have 
coincided with the proposed goal of 120 in November. The 
May figure is 60 points over normal, or a gross deduction of 
$1.20, but only 55.6 per cent of producer milk would be in 
Class I, so the net deduction is only 67 cents, having a Class 
I differential of $1.18. The present order has a seasonal dif- 


* H.R. 45, 74-76, 88-89, 91-93, 141-148, 215, 229-230, 266, 276-279. 
%® Proposal No, 6(a) in notice of hearing; H.R. 215, 287-288. 
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ference of 65 cents between the flush and short months and 
this was widely regarded as much too small a difference to 
encourage more level production. 


“Upon consideration of both points of view and analysis 
of the data, it is recommended that the Class I price dif- 
ferential be established at $1.90 during the period August 
through January, $1.45 in February, March and July, and 
$1.00 in April, May and June. The short-season premium of 
$1.90 was proposed by producers," concurred in by one of 
the largest handlers in the market,'* and is 5 cents in excess 
of the normal short-season price proposed by the handlers 
as a group. This short-season differential reflects the average 
premiums which have been paid in this market over the 
twenty-month period preceding the hearing and is designed 
to achieve a price level under the order which will make it 
generally unnecessary for handlers to continue to pay pre- 
miums over order prices in order to obtain adequate supplies 
of pure and wholesome milk.* The principle of establishing 
order prices at levels which will make it unnecessary to pay 
premiums was strongly endorsed by both producers and 
handlers."* 

“The seasonal aspect of the pricing problems results from 
the fact that Cleveland producers have been supplying far 
greater quantities of milk during the spring months than are 
needed by the market. Sales requirements, of course, are 
essentially the same during all seasons of the year. Produc- 
tion, on the other hand, is normally greatest during the 
spring months when pasturage is available, but fluid milk 
markets are best served by as nearly constant milk produc- 
tion as natural factors will allow. In 1949 daily average 
receipts of milk from producers during May, the month of 
highest production, were 44 per cent over those during the 
low month, November, in 1950 the June receipts were 48 
per cent over December, and in 1951 the June receipts were 
53 per cent over November. Over the three-year period peak 
receipts were average 48 per cent over receipts during the 
shortest month. It is evident that the summer excess is of 
burdensome proportions and is growing progressively greater 
rather than being reduced. 


4 Proposal No. 1 in notice of hearing. 

22 H.R. 126, 156-158. 

13 Exhibit No, 4, Table No. 1; H.R. 156-158. 
“ H.R. 39-40, 193-194, 
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“Two measures are recommended to help remedy this sit- 
uation. One is a 10-cent lower premium than that proposed 
by producers to be effective during the peak production 
months. There was, in fact, testimony that the differential 
of 85 cents now specified by the order should not be raised. 
However, it is clear that premiums continued to be paid 
during the late spring months in order to keep on a com- 
petitive procurement basis with adjacent markets.** The 
recommended differential of $1.00 per hundredweight will 
help bring order prices to more competitive levels, yet leave 
producers a considerable incentive to shift from spring to 
fall production. 

“The differential of $1.45 during the intermediate months 
is the same as that recommended by producers and appears 
to represent an appropriate level to maintain supplies at 
adequate levels.’* 

“The second measure recommended to induce a more even 
seasonality of production consists of a re-grouping of the 
months to which the various rates of Class I differentials 
apply. Producers are not paid for milk until the 20th of the 
month following that in which milk was delivered. To some 
extent, therefore, their reaction to seasonally lower or sea- 
sonally higher prices is delayed beyond the time when the 
changes actually become effective. Accordingly, the maximum 
differential has been applied to the months of August through 
January instead of September through February. The flush- 
season differential has been made effective during April, 
May and June instead of only during the latter two months. 
The intermediate price differentials should be made effective 
during the months of February, March and July... . 

“The supply-demand adjustment should be based on a nor- 
mal supply of producer milk equal to 115 per cent of gross 
Class I sales during November, the month of usually shortest 
supplies. 

“Proposals by both producers and handlers were based on 
a short-season normal supply equal to 120 per cent of Class 
I utilization.’’ It was testified that a monthly average reserve 
of 20 per cent over requirements is needed to assure ade- 

% Exhibit No, 4, Table 5; H.R. 143-145. 
% Proposal No. 1 in notice of hearing; H.R, 126; Exhibit No. 4. 


% Producers were not convinced that 120 percent was the correct figure. See H.R, 43, 
53 and 73. 
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quate supplies during days of peak demand. This is an 
unusually high reserve, however, especially since it consti- 
tutes a reserve over combined needs for fluid milk and cream 
instead of only over the former. The recommended standard 
utilization of 115 per cent compares with an actual low of 
111 in December, 1950, and one of 106 in November, 1951.** 

“The standard utilization percentages for the other months 
should reflect a somewhat more even pattern of production 
than the market has experienced in recent years. In com- 
parison with the average seasonality of the receipts-sales 
ratio in the years 1949-51, the standard has been reduced 4 
points in April and 2 points in May. With slight improve- 
ment in seasonality of production in these months no adverse 
effect upon early summer differential would result. Off-set- 
ting increases have been made in August, September and 
October of 1, 3, and 2 points, respectively, which will tend 
also to encourage a more even seasonality of production. The 
monthly relationships between receipts of milk from pro- 
ducers and Class I sales which were considered desirable 
are as follows: 


Month Percent 
January 123 
February 127 
March 137 
April 146 
May 170 
June 166 
July 147 
August 135 
September 130 
October 125 
November 115 
December 119 
“The most probable supply-demand relationship for the 
current month should be predicted on the basis of the average 
utilization during the first and second preceding months. 
When the current utilization percentages are below the cor- 
responding standard percentages, the Class I price differen- 
tial will be increased and when utilization is above normal 
there will be a corresponding decrease in the Class I price. 
The rates of increase and decrease should be varied season- 
ally. Fall production should be encouraged with a 3-cent price 
increase per percentage point when the market is under- 


%% Exhibit No. 4, Table No, 12. 
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supplied, and summer production should be discouraged by 
a 3-cent decrease whenever the market is oversupplied. On the 
other hand, any increase in supplies during the late fall 
months would not be burdensome except as an indication of 
a general oversupply, and the rate of discount should be only 
2 cents. Similarly, any evidence of undersupply during the 
flush months should result in only a 2-cent per point increase. 
During the intermediate months, increases and decreases of 
2 cents per point are appropriate. The amounts of the supply- 
demand adjustment have been tabulated to correspond to 
bracketed changes in the “deviation percentages” or the 
departure of the current utilization percentage from the 
standard. Bracketing the deviation percentages removes some 
of the random fluctuations which are inevitable in the use of 
recent supply-demand relationships to forecast a prospective 
situation. The maximum amount of the supply-demand ad- 
justment has been limited to 55 cents. Any greater departure 
from normal] than 18 percentage points is probable evidence 
of fundamental changes in the market and would indicate a 
need for complete review of the price structure. 

“Historical data cannot provide a complete test of the 
probable results of a supply-demand adjustment since it 
would have changed prices and thereby affected both re- 
ceipts and sales. However, it is of interest to note that during 
1949 the recommended schedule of adjustments would have 
raised Class I prices by 7 cents in March, April, May, August 
and September and would have lowered them 10 cents in June 
and July and 7 cents in December. In 1950 there would have 
been 10 to 13-cent decreases in January through May and 7 
to 19-cent increases during the last 7 months, the average 
increase for the year being 2 cents. In 1951 increases would 
have been effective every month, averaging 16 cents for the 
year. In the first half of 1952 there would have been increases 
of 19 cents in January and February and of 7 cents in March 
and decreases of 10 cents in April, 28 cents in May, and 46 
cents in June. The change from shortage to excess reflects the 
addition of pool plants in February and March and favorable 
production conditions in April and May.” 


(b) Deletion of butter-cheese formula: 


“The butter-cheese formula should be deleted as one of the 
three alternative methods of determining the basic formula 
price. 
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(c) Producer and handler location adjustments: 


2% H.R. 18. 
2 H.R, 18; Exhibit No. 4, Table No. 1. 
21 Proposal No, 14 in notice of hearing. 
22 H.R, 255, 259, 262, 440-441. 
22 H.R. 430, 
* Compare sections 975.71 and 975.81 with charges listed in H.R. 255, 259, 262. 
% H.R. 255-258, 
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“The present butter-cheese formula was designed some 
years ago to measure the value of milk for all manufacturing 
purposes rather than the value of milk used for making 
cheese.’® Also it reflects a much higher proportion of butter 
relative to cheese than is currently being produced, and the 
prices developed by the formula are usually considerably 
below the other basic formula prices.”°.. .” 


“Location differentials to handlers and producers should 
be retained at present levels for distances up to 75 miles, the 
rate in the 75 to 90 mile zone should be increased one cent to 
a total of 18 cents per hundredweight, and the differential 
should increase thereafter at the rate of 2 cents per 15 miles. 


“Handlers originally proposed that the location adjustment 
at all distances be increased by 10 cents per hundredweight.”* 
However, testimony by contract haulers and others at the 
hearing demonstrated that the present schedule of differen- 
tials was more nearly in conformity with the hauling rates 
in the nearest zones and least adequate at the most distant 
locations.22 The proposal was therefore altered to call for 
raising the location adjustment rates progressively with 
increases in the distance from the market.?* 


“The recommended rate results in location adjustments 
which are generally equal to current hauling costs.** There 
was testimony by one hauler that further increases in rates 
are in prospect, but the record provided no means of deter- 
mining whether competitive conditions would permit such 
increases to become fully effective.*® 


“With respect to location adjustments to producers, han- 
dlers proposed that the same schedule of rates apply as in 
the handler adjustment, but that the amount of such adjust- 
ment be limited on a percentage basis to the actual amount 
of the adjustment allowed to handlers. This proposal results 
from the fact that the handler location differentials apply 
only to the actual quantity of Class I milk moved to the mar- 
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keting area from a given location, whereas the producer 
differential applies on the total quantity of milk delivered to 
a plant at a given location. During the fall months when 
substantially all of the milk delivered to country plants is 
shipped into the marketing area, virtually the full amount 
of the producer differential would become effective. However, 
during the flush production months when large quantities of 
milk are processed at country plants instead of being shipped 
to market, the entire schedule of producer location differen- 
tial rates would be reduced. 

“Location differentials have been a persistent problem since 
the inception of the order in Cleveland. Basically this results 
from the exceptionally keen competition for milk at the 
periphery of the milkshed with a less evident need to main- 
tain prices for direct-delivered milk. The demands of the 
market have made necessary a continual expansion of the 
milkshed. This expansion has involved direct competition with 
numerous other markets, and handlers have been obliged to 
pay the local competitive price at such points and incur the 
cost of hauling such milk to Cleveland. Handlers therefore 
feel that they could compete more effectively for milk supplies 
at such points if the order would allow them to deduct some- 
what lower location adjustments from producers. 

“The producer location differential is primarily a matter 
of distributing pool returns to producers and does not directly 
affect handlers’ costs for milk. The Cleveland handlers point 
out, however, that the price of milk delivered directly by 
producers to city plants can be lowered and prices at country 
stations correspondingly raised by the proposed limitation 
on the producer location differentials. Fundamentally, how- 
ever, the only condition consistent with long run stability 
and maximum efficiency in the marketing of milk at order 
prices is for the price of milk delivered to the city to be at 
such levels as will meet the competition for milk at the 
periphery of the milkshed and cover the transportation cost 
incurred in moving such milk to the city. The recommended 
pricing provisions and location adjustments are designed to 
accomplish this purpose and the proposed percentage limita- 
tion on the producer location adjustment has not been 
adopted.?*” 


% For testimony that problems presented are those of price rather than location differen- 
tials, see H.R. 442, 454-457, 475-478, 
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(d) Class II and Class III pricing: 
“. . . the prices of skim milk in Class II of butterfat in 
Class III should remain unchanged, the price of skim milk 
in Class III should remain unchanged... 


“Handlers presented two sets of proposals for the pricing 
of milk used for Class II and Class III purposes.?’ The pro- 
posal which they indicated they preferred would have con- 
tinued to price butterfat in these two classes at a market price 
for butter multiplied by a fixed factor. However, they pro- 
posed to reduce the Class II and Class III prices of skim milk 
during any months when producer receipts were more than 
140 per cent of the Class I utilization of producer milk. Since 
handlers take the position that the supply in the normally 
shortest month should not be less than 120 per cent of Class I 
utilization, it is apparent from market history that the supply 
percentage in the flush season would normally exceed 140 
per cent. 

“The fundamental difficulty with this proposal is that the 
prices it would establish for seasonally excess milk do not 
reflect returns obtainable for the products manufactured from 
this milk. That surplus prices should reflect these values was 
implicitly recognized in the handlers’ proposal that Class II 
and Class III butterfat prices continued to be based upon 
market prices of butter and was explicitly recognized in 
testimony to that effect. Skim milk values should also be 
related to the value of the manufactured product. The milk 
processing facilities operated by handlers or available to them 
are not so limited in this area as to require distress pricing 
of the seasonal excess. The proposal should not, therefore, be 
adopted. ... 

“It was proposed by handlers that the value per hundred 
pounds of butterfat utilized in Class III be reduced to 110 
times the price of 92-score butter at Chicago.** The order 
currently provides a valuation of 120 times the butter price, 
except for butterfat used in the manufacture of butter which 
is priced at $5.00 per hundred pounds of butterfat below the 
specified price. There was very little specific information 
advanced in support of this change. Butter is by far the 
largest single outlet for Class III butterfat, and evaporated 


* Proposals No. 6, 11 and 12 in notice of hearing. 
% Proposal No. 12 in notice of hearing. 
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milk is the only other significant use. Deducting the $5.00 
per hundredweight allowance on butterfat used in butter 
reduces the multiplier to 113 when butter is valued 70 cents 
per pound, and it appears that this valuation is very close to 
competitive levels. 


“With respect to the pricing of skim milk in Class III, 
handlers proposed a reduction of 20 cents per hundredweight 
during the months of April, May, June and July.** The sup- 
porting testimony was principally devoted to the difficulties 
encountered by those handlers whose plants are located in or 
near Cleveland and who depend entirely upon direct-delivered 
milk. During the flush production months receipts from pro- 
ducers are commonly greater than can be handled at these 
plants, and considerable quantities of milk must be hauled 
to manufacturing plants. It must be recognized, however, 
that even in the absence of a milk marketing order, those 
handlers having only city plant facilities would still be in 
direct competition with those having country plants. They 
would be faced with the same volume of surplus milk and 
would have to choose whether to install sufficient facilities 
to manufacture the peak volumes or be prepared to transport 
the milk to specialized manufacturing plants.*° 


“Some further basis for judging the adequacy of the Class 
III price can be obtained by comparing the price per hundred- 
weight of Class III milk containing 3.5 per cent butterfat with 
prices paid for similar milk in markets comparably situated. 
These comparisons are perhaps more useful than comparisons 
of the component skim and fat values, since competition is 
primarily in terms of whole milk as delivered by producers, 
and the assignment of values to skim and to butterfat are 
somewhat arbitrary. Producers introduced a tabulation of 
comparative prices of milk used for butterfat and for other 
products generally corresponding to those classified in Class 
III under the Cleveland order. The markets for which prices 
are tabulated include all the Federal order markets in Ohio 
and those in Chicago, Illinois, and South Bend and Fort 
Wayne, Indiana. All these markets except Chicago are directly 
competitive with Cleveland for milk supplies. It was pointed 
out that the prices payable under the Cleveland order for 3.5 


2 Proposal No. 12 in notice of hearing. 
® H.R, 219-220, 273, 400-401. 
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milk used in the manufacture of butter were lower than those 
in any of the markets listed except for the months of January 
and March 1952 when the Chicago Class IV price was slightly 
below the Cleveland butter price. The Cleveland Class III 
price for milk used in products other than butter was also 
generally lower than corresponding prices in all other mar- 
kets except Fort Wayne, Toledo, and Lima. The fact that the 
Cleveland order prices for milk used for butter and other 
Class III products are generally below the corresponding 
prices in markets having a wide variety of operating condi- 
tions, supports the conclusion that neither the fat or skim 
components of the Class III prices should be reduced.*! .. .” 


(e) Pool plant disqualification : 


“The pool plant disqualification provisions should not be 
altered. 

“One proposed change would give credit to a country pool 
plant originating a given shipment or portion thereof instead 
of crediting only the country pool plant from which shipment 
is ultimately made to a city plant. This proposal was advanced 
as a means of allowing credit to each of several individual 
plants combining shipments into a full tank load, and to per- 
mit a given country plant to obtain supplemental supplies 
from more distant country plants without depriving the latter 
of the credits which would accrue if the milk was ‘shipped 
directly to the city. It appears, however, that shipments of 
partial tank truckloads from a country plant would seldom 
be a problem at times when the maintenance of pool plant 
status would be a factor and that the shipment of supple- 
mentary milk is more a matter of business arrangements 
than of efficient shipment of milk to market. The disadvantage 
of the proposal is that it would tend to encourage the arbi- 
trary allocation of shipments of milk among pool plants for 
the sole purpose of maintaining pool status, without regard to 
market requirements. . . .*”” 


(f) Allocation of other source milk: 
“The conditions under which other source milk should be 
pro rated with the utilization of producer milk should not 
be changed. 


| Exhibit No. 15; H.R. 268. 
@ H.R, 315, 337-338. 
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“The order now allows other source milk to be pro rated 
during any of the months of October through January by any 
handler whose receipts of butterfat in milk from producers 
and pool plants is less than 110 per cent of the butterfat in 
Class I sales. Handlers proposed that 120 per cent was a more 
appropriate measure of the type of short supply situation in 
which pro rata allocation of other source milk should be 
permitted and that the provision be extended to September 
and February. It was particularly urged that the producers’ 
proposal to use 120 per cent as the standard supply in 
November for Class I pricing purposes constituted an en- 
dorsement of the proposed allocation percentage. It must be 
recognized however, that the supply-demand price adjust- 
ment is based upon average utilization in the entire market, 
that the proposed ratio of 120 per cent applies only in one 
month, and that it constitutes a pricing normal above or below 
which corrective pricing only begins to become effective. The 
allocation standard applies to each handler individually and 
makes a complete change in the relative position of producer 
and other source milk. Moreover, the addition of 4 pool plants 
in February and March, 1952 has provided a supply of pro- 
ducer milk which appears likely to maintain an adequate 
supply during the entire year. Thus, there now appears to 
be less need than in recent years for the type of action 
proposed.” 


(zg) Fluid cream and compensatory payments: 

“Fluid cream should not be added to the list of products 
on which compensatory payments must be made by nonpool 
plants distributing such products in the marketing area. 

“The proponents of this change maintained that much of 
the fluid cream business in the marketing area had been 
captured by nonpool plants. It was charged that sanitary 
requirements for cream from such sources were sufficiently 
below those applicable to Grade A milk from Cleveland pro- 
ducers to give the nonpool plants a cost advantage. Such 
differences, however, are recognized in the lower price for 
cream than for other Class I products. The cream price was 
designed specifically to be competitive with nonpool sources 
of cream under prevailing inspection requirements, whereas 
no testimony was offered in support of the Class III price as 
reflecting cream values at nonpool plants.” 
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(h) Treatment of milk from other Federal markets with 
respect to allocation thereof: 


“The order should not be changed with respect to milk 
subject to the pricing provisions of other Federal orders. 

“The Cleveland ‘order currently considers milk from other 
Federal markets as “other source” milk for allocation pur- 
poses, but exempts it entirely from pricing and payment 
provisions. It was proposed that such milk not be considered 
as other source milk for allocation purposes but should, 
rather, be allocated as the handler sees fit. This aspect of the 
proposal should not be adopted. From the viewpoint of the 
producers who regularly supply milk to Cleveland, such milk 
is as much other source as milk from State-regulated or 
unregulated sources. It should not be used to displace pro- 
ducer milk in Class I except under the same conditions as 
specified for all other source milk. .. .” 


7. The order amending Order No. 75, as amended, was issued 
by K. T. Hutchinson, Acting Secretary of Agriculture, on October 
30, 1952, and was published in the Federal Register on November 
1, 1952 (17 F.R. 9846). Section 975.0(a) contains the following 
findings: 

(a) Findings upon the basis of the hearing record. Pur- 
suant to the provisions of the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U.S.C. 601 et seq.), and 
the applicable rules of practice and procedure, as amended, 
governing the formulation of marketing agreements and 
marketing orders (7 CFR Part 900), a public hearing was 
held at Cleveland, Ohio, on June 25-27 inclusive, 1952, upon 
certain proposed amendments to the tentative marketing 
agreement and to the order, as amended, regulating the han- 
dling of milk in the Cleveland, Ohio, marketing area. Upon 
the basis of the evidence introduced at such hearing and the 
record thereof, it is found that: 


(1) The said order, as amended and as hereby further 
amended, and all of the terms and conditions thereof will tend 
to effectuate the declared policy of the act: 


(2) The parity prices of milk as determined pursuant to 
section 2 of the act are not reasonable in view of the price 
of feeds, available supplies of feeds, and other economic con- 
ditions which affect market supply and demand for milk in 
the said marketing area and the minimum prices specified in 





AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 13 A.D. 447 


the order, as amended, and as hereby further amended, are 
such prices as will reflect the aforesaid factors, insure a 
sufficient quantity of pure and wholesome milk, and be in 
the public interest; and 


(3) The said order, as amended, and as hereby further 
amended, regulates the handling of milk in the same manner 
as and is applicable only to persons in the respective classes 
of industrial and commercial activity specified in a marketing 
agreement upon which a hearing has been held. 


amending order reads, in pertinent part, as follows: 
Delete § 975.61 (a) and substitute therefor the following: 
“(a) Add to the basic formula price the following amount 
for the delivery period indicated: 
Delivery Period Amount 
April, May and June . $1.00 
February, March and July 1.45 
All others 1.90 
and, effective July 1, 1953, add or subtract a ‘supply-demand 
adjustment’ computed as follows: 


(i) Divide the total quantity of milk received from pro- 
ducers during the first and second months preceding the 
delivery period by the gross quantity of milk utilized as Class 
I in the same two months, multiplying the result by 100, and 
round to the nearest whole number. The result shall be known 
as the ‘current utilization percentage’. 


(ii) Compute a ‘deviation percentage’ by subtracting 
from the current utilization percentage as computed in sub- 
division (i) of this subparagraph, the ‘standard utilization 
percentage’ shown below: 

Month for which the price Standard utilization 
is being computed percentage 
January 117 
February 121 
March 125 
April 132 
May 142 
June 158 
July 168 
August 156 
September 141 
October 132 
November 128 
December 120 
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(iii) Determine the amount of the supply-demand adjust- 
ment from the following schedule: 


Supply-Demand Adjustment for 
Specified Months Is: 


eee Jan., Feb., April, May, 

Percentage Is: Mar., Aug., June, and Oct., Nov., 
and Sept. July and Dee. 
(Cents) (Cents) (Cents) 


+18 or over —37 —55 —37 
+15 or +16 —31 —46 —31 
+12 or +13 —25 —37 —25 
+ 9or +10 —19 —28 —19 
+ 6or+ 7 —13 —19 —13 
+ 8or+ 4 —7 —10 —7 
+ l1or—1 0 0 0 
— 30r— 4 +7 + 7 +10 
— 6or— 7 +13 +13 +19 
— 9or—10 +19 +19 +28 
—12 or —13 +25 +25 +37 
—15 or —16 +31 +31 +46 
—18 or below +37 +37 +55 


When the deviation percentage does not fall within the 
tabulated brackets the adjustment shall be determined by the 
adjacent bracket which is the same as or nearest to the 
bracket used in the previous month. 

Provided, That with respect to Class I milk in sweet or 
sour cream for fluid consumption, the amount added to the 
basic formula price shall be the amount set forth above in 
this paragraph less 45 cents. ... 


11. In § 975.71 change “17 cents per hundredweight” to read 
“18 cents per hundredweight”, and change “an additional 1 cent 
for each additional 15 mile zone” to read “2 cents additional for 
each additional 15 mile zone”. 

12. In § 975.81 (b) change “not to exceed 17 cents” to read 
“not to exceed 18 cents” and change “an additional 1 cent for each 
additional 15 mile zone.” to read “2 cents additional for each 15 
mile zone.” 

CONCLUSIONS 
I 


In its answer, the respondent raised the question as to the 
capacity of the Cleveland Milk Market Survey Committee to par- 
ticipate in this proceeding. Section 8c(15) (A) of the act (7 U.S.C. 
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608c(15)(A)) provides that any “handler” subject to an order 
may file a written petition with the Secretary, stating that such 
order or any provision thereof or any obligation imposed in con- 
nection therewith is not in accordance with law and praying for 
a modification thereof or to be exempted therefrom. The rules of 
practice governing proceedings on petitions to modify or to be 
exempted from marketing orders provides that any “handler”, 
who is defined as any person, who, by the terms of a marketing 
order, is subject thereto, or to whom a marketing order is sought 
to be made applicable, may file a petition seeking relief therefrom 
(7 CFR 900.51(i), 900.52(a)). It is alleged in the petition that 
the milk survey committee represented the remaining petitioners 
and twenty other handlers at the amendment hearing of June 25- 
27, 1952 on Docket No. AO-179-A9. It would appear that the com- 
mittee is merely an association of handlers formed for the pur- 
pose of representing handler interests at the amendment hearing 
and that the committee, while composed of and representing 
handlers, is not itself a handler as defined in section 975.7 of the 
order (7 CFR 975.7) .%* In any event, the Cleveland Milk Market 
Survey Committee has failed to meet the burden which rests on 


it of establishing that it is a handler, as that term is defined in the 
order, and hence qualified to bring an action pursuant to section 
8c(15) (A) of the act. Therefore, the petition should be dismissed 
as to said committee. In re Barron Cooperative Creamery et al., 
10 A.D. 305 (1951) ; In re Sydney Allen, 5 A.D. 729 (1946). 


II 


The petitioners allege, in part, that enumerated sections of the 
amendment of Order No. 75, as amended, which was issued on 
October 30, 1952, are not in accordance with law because they are 
not supported by substantial evidence in the record of the amend- 
ment hearing. In this regard, petitioners contend, in effect, that 
the Secretary did not adopt the amendments to the order proposed 
by them in the form and detail as proposed and supported by evi- 
dence introduced by them at the hearing, and that, consequently, 
specified sections of the amending order, as issued and made 

% Section 975.7 of the order defines “handler’’ as follows: 

“ *Handler’ means any person who: (a) Operates a pool plant; or (b) operates a nonpoo!l 
plant aad either directly or indirectly disposes of milk, skim milk, buttermilk, flavored milk, 
or flavored milk drinks: (1) On a route extending into the marketing area; or (2) to a 


pool plant described under § 975.30 which receives less than 50 percent of such plant’s 
total receipts of skim milk and butterfat from producers or from other pool plants.’’ 
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effective by the Secretary, are arbitrary and not supported by 
substantial evidence. The Secretary is not restricted in the issu- 
ance of marketing orders and amendments thereto to the adoption 
of proposals introduced by the industry in the exact form and 
detail as proposed. “The background and legislative history of the 
Agricultural Marketing Agreement Act of 1937, as amended, 
leaves no doubt that Congress gave the Secretary broad discretion 
in its administration.” Queensboro Farms Products, Inc v. Wick- 
ard, 1387 F. (2d) 969, 977 (C.C.A. 2d, 1943). The “terms of the 
Order are largely matters of administrative discretion” and the 
technical details “are left to the Secretary and his aides.” Stark v. 
Wickard, 321 U.S. 288, 310 (1944). The responsibility of selecting 
the means of achieving the statutory policy and the relationship 
between the remedy and policy are peculiarly matters for admin- 
istrative competence. American Power & Light Co. v. Securities 
and Exchange Commission, 329 U.S. 90, 112 (1946) ; Secretary of 
Agriculture v. Central Roig Refining Co., 338 U.S. 604, 613-614 
(1950). Our inquiry, therefore, is not directed to whether there 
is some evidence in the record of the amendment hearing to sup- 
port petitioners’ proposals, but whether the amendment adopted 
and issued by the Secretary is supported by substantial evidence 
in that record, either directly or by reasonable inference. National 
Labor Relations Board v. Cold Spring Granite Co., 208 F. 2d 163 
(C.C.A. 8th, 1953) ; National Labor Relations Board v. Minnesota 
Mining & Manufacturing Co., 179 F. 2d 323 (C.C.A. 8th, 1950). 


Producers and handlers submitted two distinct proposals for 
consideration at the amendment hearing, both of which recom- 
mended, with respect to Class I milk prices, a change in price 
differentials in conjunction with an automatic supply-demand 
adjustment which would increase the price whenever market sup- 
plies became less than normal and lower the price whenever an 
oversupply developed. Both the handlers and the producer asso- 
ciation supported their individual proposals at the hearing and 
the record is replete with evidence that the Class I price differen- 
tial should be increased and that the Class I price differential 
should be adjusted by a supply-demand factor. The Class I pricing 
problems in the marketing area were presented by the industry 
at the hearing and the Secretary, in the exercise of his discretion, 
issued an order which was intended to meet these problems. The 
Secretary, in issuing the amending order, adopted a variation or 
modification of the proposals presented by the two segments of 
the industry, and we think that the evidence and reasoning given 
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in the final decision of the Secretary, quoted above in Finding of 
Fact 6(a), withstand petitions’ attacks. That part of the amend- 
ment dealing with Class I milk prices is not invalid for lack of 
supporting substantial evidence. 


Similarly, it is felt that the evidence and reasoning contained 
in the final decision of the Secretary and set forth above in Find- 
ing of Fact 6(b) give substantial support to the elimination from 
Order No. 75, as amended, of the butter-cheese formula as one 
of the three alternative methods of determining the basic formula 
price and that, therefore, the deletion of this formula is not 
invalid. In this connection, the petitioners also allege that the 
notice of hearing did not contain any proposals dealing with the 
three alternative basic formulae employed in the order and that, 
consequently, the deletion of the butter-cheese formula without a 
proposal to that effect, duly published for the consideration of all 
interested parties, is contrary to law. The petitioners would place 
a restrictive construction upon the scope of the hearing notice. 
The notice of hearing pursuant to which the amending order in 
question was issued contained proposals relating to the level of 
all class prices and the purpose of the hearing, as stated in the 
notice, was to receive “evidence with respect to proposed amend- 
ments ... or appropriate modification thereof.’”’ (Emphasis sup- 
plied). In order to arrive at the proper level of Class I prices it 
is necessary to consider the basic formula price to which is added 
the differentials modified by a supply-demand factor, which dif- 
ferentials and supply-demand adjustment were specifically pro- 
posed by the producers and the handlers. Anyone reading the 
notice would have been informed that the method of computing, 
and, consequently, the level of, prices for the three classes of milk 
was to be considered at the hearing, and the basic formula price 
is an essential step in determining the level of the Class I milk 
price. It is, in fact, the first and fundamental consideration in 
determining the Class I price. It is clear that the entire subject 
of the level of milk prices, including the basic formula price 
utilized in determining such level, was within the reasonable 
scope of the hearing notice and that the adoption of the amend- 
ment deleting such formula does not violate Section 4(a) of the 
Administrative Procedure Act (5 U.S.C. Chapter 19) of In re 
Barron Cooperative Creamery et al., supra. Nor does the fact that 
the notice of hearing did not contain a specific proposal for the 
deletion of the formula invalidate its deletion in the amending 
order. The act does not require literal identity between a proposed 
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marketing order and the order actually issued. United States v. 
Wrightwood Dairy, 127 F. 2d 907 (C.C.A. 7th, 1942). In addition, 
a witness testified at the hearing that the butter-cheese formula 
was obsolete due to the decline in the production of butter and the 
increase in the production of cheese, and he outlined a new for- 
mula which had been developed. This testimony was not objected 
to by the petitioners at the hearing as without the scope of the 
hearing notice. 


Petitioners contend that the increase of the handler and pro- 
ducer location adjustments contained in the amending order is 
arbitrary, discriminatory and contrary to the substantial evidence 
of record in that the increase in the handler location adjustment 
is not adequate to compensate handlers for the expense of hauling 
milk to the marketing area and as the producer location adjust- 
ment is fixed at too high a rate. The respondent contends, with 
respect to the petitioners’ attack upon the increase of the producer 
location adjustment, that handlers have no justiciable interest in 
price differentials to producers based upon producer locations as 
such differentials do not affect the net minimum cost of milk to 
handlers but are adjustments affecting only the distribution 
among producers of the total value of all milk computed at order 
prices. The respondent further avers that the portion of the peti- 
tion complaining of location differentials to producers should be 
dismissed on the basis of Green Valley Creamery, Inc. v. United 
States, et al., 108 F. 2d 342 (C.C.A. 1st, 1939); In re Barron 
Cooperative Creamery, supra. Petitioners, in attempting to dis- 
tinguish this case from those cited by respondent, contend that 
the producer location adjustment does affect the minimum cost 
of milk to handlers as the operators of country pool plants are not 
able to deduct the producer adjustment from the producers sup- 
plying the country pool plants due to competition from neighbor- 
ing milk sheds and that, therefore, they have a justiciable interest 
in such location adjustments. It is unnecessary to resolve this 
controversy, however, as we are of the opinion that the evidence 
and reasoning contained in the decision of the Secretary and 
described in Finding of Fact 6(c) substantially support the adop- 
tion of the producer and handler location adjustments in the 
amending order. 

Petitioners further allege that the amendment to the producer 
location adjustment is not in accordance with law for the reason 
that the recommended marketing agreement and order as 
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amended, contained in, and part of, the recommended decision of 
the Acting Assistant Administrator, Production and Marketing 
Administration, published in the Federal Register on October 3, 
1952 (17 F.R. 8861, 8866), recommended changing the location 
differentials only with respect to the handler location adjustment 
and was silent as to the producer adjustment. Petitioners contend 
that the amendment of the producer location adjustment by the 
order of October 30, 1952 is invalid because none of the exceptions 
to the recommended decision contained an objection to the failure 
to recommend such an amendment therein and because, it appears, 
interested parties were not afforded an opportunity to file excep- 
tions thereto due to the absence of such a recommendation in the 
recommended decision. (See section 8(b) of the Administrative 
Procedure Act, 5 U.S.C. 1007(b)). 


It appears that the failure to include the amendment to the pro- 
ducer location adjustment in the recommended marketing order 
contained in the recommended decision was inadvertent error. 
The recommended decision contained a specific finding and con- 
clusion that “location differentials to handlers and producers 
should be retained at present levels for distances up to 75 miles, 


the rate in the 75 to 90 mile zone should be increased one cent to 
a total of 18 cents per hundredweight, and the differential should 
increase thereafter at the rate of 2 cents per 15 miles.” (Emphasis 
supplied). However, as was stated above, the recommended order 
contained in the recommended decision did not include a proposal 
to this effect with respect to producer differentials. This error was 
pointed out in the exceptions to the recommended decision filed 
by the Cleveland Milk Market Survey Committee as representa- 
tive of the remaining petitioners in this proceeding and the error 
was corrected in the decision of the Secretary. The failure to 
include a proposed amendment of producer location differentials 
in the recommended order does not invalidate the issuance of such 
amendment in the decision and order promulgated by the Secre- 
tary. The findings and conclusions of the recommended decision 
gave ample notice that the disputed amendment was recommended 
by the Assistant Administrator and would be considered by the 
Secretary when issuing his decision. Anyone reading the recom- 
mended decision would have been informed of this fact and would 
have had sufficient opportunity to file exceptions to this portion 
of the recommended decision. The petitioners were so advised and 
they excepted to the proposed amendment of producer location 
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differentials. Reasonable notice of the proposed amendment was 
afforded in the narrative part of the recommended decision and 
petitioners, who filed exceptions thereto, suffered no deprivation 
of a legal right as a result of the omission complained of. Nor did 
any other interested party. Reasonable notice was given to all 
such persons and of the three other parties who filed exceptions 
to the recommended decision of the Acting Assistant Admin- 
istrator, two were not concerned with the problem of location 
differentials and one excepted to the proposed location differen- 
tials generally on the ground that they did not solve the problems 
in the marketing area. 


III 


Another protest of petitioners is that the amending order does 
not contain various proposals submitted by them and that, there- 
fore, the order does not conform to the evidence. This objection 
to the amendment differs from those discussed above in that the 
Secretary failed to take any affirmative action with regard to 
these proposals while he did adopt and issue the proposals dealt 
with above in a somewhat modified form. Petitioners contend that 
the failure of the Secretary to amend the order so as to (1) adopt 
a supply-demand adjustment to Class II and Class III milk when 
producer production exceeds 140 per cent of Class I utilization 
of producer milk, (2) reduce, with respect to Class III milk prices, 
the price of butterfat to 110 per cent of Chicago 92-score butter 
and the price of skim milk $.20 per hundredweight during the 
months of April, May, June and July, (3) allow other source milk 
to be pro rated by any handler whose receipts of butterfat in milk 
from producers and pool plants is less than 120 per cent of the 
butterfat in Class I sales during the months of September through 
February, (4) give credit to a country pool plant in the main- 
tenance of pool plant qualifications for milk actually furnished to 
the market in those instances where there are two or more indi- 
vidual plants combining shipments into a full tank load, (5) add 
fluid cream in Class I to those items on which compensatory pay- 
ments must be made by nonpool plants distributing such products 
in the marketing area and (6) prevent the treatment of milk from 
other Federal markets as other source milk for allocation pur- 
poses, was arbitrary and contrary to the substantial evidence of 
record. Petitioners assert that the evidence in the record of the 
amendment hearing indicates the need for such amendments to 
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the order and support for the means advanced for the achievement 
of such desired changes. In addition, the petitioners allege that 
both the handlers and producers were in favor of some of these 
proposals and that the failure to adopt them is illegal. On this 
point, petitioners put forth their arguments on the theory that 
the amendment proceedings consist of a strict judicial contest 
between the producers and the handlers with no role for the 
Secretary except that of umpire. Such is not the case. United 
States v. Wrightwood Dairy, supra. Their theory leaves no room 
for the exercise of discretion by the Secretary. Section 8c(4) of 
the act requires only that, after notice and an opportunity for 
hearing. “‘. . . the Secretary of Agriculture shall issue an order if 
he finds, and sets forth in such order, upon the evidence intro- 
duced at such hearing . . . that the issuance of such order and all 
of the terms and conditions thereof will tend to effectuate the 
declared policy ... with respect to such commodity.” Such require- 
ment is also applicable to amendments to orders (Section 8(c) 
(17)). While it is true that the finding of the Secretary as to the 
effectuation of the policy of the act must be on the basis of the 
evidence introduced at the hearing, there is no compulsion that 
the Secretary find that a proposal made, even though supported 
by evidence, will tend to effectuate the statutory policy. In re 
Pestel Milk Company et al., 6 A.D. 85 (1947), aff’d in Charles W. 
Allen et al., v. Brannan on May 25, 1950 (S.D. Ohio). In any 
event, we are of the opinion that the evidence and reasoning con- 
tained in the final decision of the Secretary and set forth above in 
Finding of Fact 6(d), (e), (f), (g) and (h) substantially sup- 
port the refusal of the Secretary to amend the order as requested 
by petitioners in these respects. 


In conclusion, Order No. 75, as amended, and all its provisions 
and applications complained by the petitioners are in accordance 
with law, and the petition should be dismissed. 

All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions requests, etc., inconsistent with this decision are 
denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 75, as amended, in person or by registered mail. 
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DISMISSAL—WITHDRAWAL OF PETITION 
(No. 3882) 


In re OAK TREE FARM Darry, INC. AMA Docket No. 27-97. 
Decided May 28, 1954. Mr. Martin A. Fromer, New York, New 
York, for petitioner. Mr. Julius C. Krause for Agricultural Mar- 
keting Service. Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 3883) 


In re SOUTH SHORE DAIRY FARMS, INC. AMA Docket No. 27-82. 
Decided May 28, 1954. Mr. Harry L. Marcus, of Brooklyn, New 
York, for petitioner. Messrs. Julius C. Krause and Frank E. Cal- 
linan for Agricultural Marketing Service. Mr. Jack W. Bain, 
Hearing Examiner. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3884) 


In re CARGILL, INCORPORATED, AND ERWIN E. KELM. CEA Docket 
No. 58. Decided May 4, 1954. 


Denial of Trading Privileges—Violations of Act—Manipu- 

lation of Market Price of Oats—Engaging in Unauthor- 

ized Speculative Trading in Oats Futures—Submitting 

False Reports to Commodity Exchange Authority—Con- 
sent Order 


Where complainant charged that respondent attempted to manipulate and 
did manipulate the market price of oats from June 1951 to June 1952 
in violation of the act, that the respondent carried on speculative trading 
in oats futures in excess of the maximum quantities permitted, and that 
respondent submitted false reports to the Commodity Exchange Author- 
ity, and where respondent consented to the entry of an order, it is 
ordered that all contract markets shall refuse to Cargill, Incorporated 
all trading privileges in oats futures for its own account, and the 
complaint against Erwin E. Kelm should be dismissed. 


Waiver of Hearing—Stipulation of Parties—Jurisdiction 
of Secretary—Issuance of Order 


The facts admitted by respondent as set forth in the Findings of Facts 
herein, held, are sufficient to subject respondent to the jurisdiction of 
the Secretary, and his waiver of hearing should be accepted and the 
order to which respondent has consented should be issued. 
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Mr. Benj. W. Holstein for Commodity Exchange Authority. Mr. James E. 
Dorsey of Dorsey, Colman, Barker, Scott & Barber, of Minneapolis, 
Minnesota, Mr. Leo F. Tierney of Mayer, Meyer, Austrian & Platt, of 
Chicago, Illinois, and Mr. Weston B. Grimes, of Washington, D. C., for 
respondent Cargill, Incorporated. Mr. Philip Neville of Neville, Hachey 
& Johnson, of Minneapolis, Minnesota, for respondent Erwin E. Kelm. 
Mr. John Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1) instituted by a complaint issued under section 
6(b) of the act (7 U.S.C. 9) on June 11, 1953, by the Acting 
Secretary of Agriculture. 

The respondents filed answers denying the material allegations 
of the complaint and denying that there was any violation of or 
intent to violate the act, or the rules, regulations, or orders issued 
thereunder. 

On May 3, 1954, Cargill, Incorporated, filed a document entitled 
“Waiver of Hearing, Consent to Entry of Order, and Stipulation,” 
in which said respondent admitted the facts hereinafter set forth 
under “Findings of Fact,’ and stipulated as follows: 


“2. Cargill, Incorporated, waives hearing on the charges in 
the complaint and consents to the entry of an order directing 
all contract markets to refuse all trading privileges in oats 
futures to Cargill, Incorporated, for its own account, for the 
period beginning on the tenth day after issuance of the order 
and ending December 31, 1954. Cargill, Incorporated, hereby 
stipulates and agrees that such refusal of trading privileges 
in oats futures on all contract markets shall apply to trading 
done and positions held by Cargill, Incorporated, directly, 
and also to trading done and positions held indirectly by or 
through any person, as defined by the Commodity Exchange 
Act, owned wholly or in substantial part or otherwise directly 
or indirectly controlled by, or under a common control with, 
Cargill, Incorporated, or by any other means: Provided, that 
any position in May 1954 oats futures held by Cargill, Incor- 
porated, on the effective date of the order herein may be 
liquidated by means of futures transactions or deliveries at 
any time prior to the expiration of trading in such May 1954 
oats futures; and provided that, the order herein shall not 
be construed to prohibit the execution of bona fide orders 
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received by Cargill, Incorporated, or any person, as defined 
in the Commodity Exchange Act, owned wholly or in sub- 
stantial part or otherwise directly or indirectly controlled by, 
or under a common control with Cargill, Incorporated, from 
its or their customers in its or their capacities as registered 
futures commission merchants under the Commodity Ex- 
change Act. 


“8. Cargill, Incorporated, hereby further stipulates and 
agrees that in all future reports to the Commodity Exchange. 
Authority it will refrain from using contracts or agreements 
with or commitments to any person, as defined by the Com- 
modity Exchange Act, owned wholly or in substantial part 
or otherwise directly or indirectly controlled by, or under a 
common control with, Cargill, Incorporated, as a basis for 
classifying transactions or positions in commodity futures 
as hedging: and that in submitting such reports and in com- 
plying with the orders issued by the Commodity Exchange 
Commission under section 4a of the Commodity Exchange 
Act, it will treat all commodity transactions and positions of 
any such person as the transactions and positions of Cargill, 
Incorporated. 


“4. Cargill, Incorporated, further stipulates and represents 
that it has not, since February 16, 1954, engaged in any trans- 
actions in oats futures on contract markets in the United 
States for its own account except for transactions necessary 
to transfer positions in March 1954 oats futures to May 1954 
oats futures and except for transactions and deliveries in 
liquidation of its March 1954 short oats futures positions and 
transactions in partial liquidation of its May 1954 short oats 
futures position.” 


FINDINGS OF FACT 


1. Cargill, Incorporated, is a corporation organized under the 
laws of the state of Delaware, with its principal office and place 
of business in Minneapolis, Minnesota and branch offices through- 
out the United States. The said corporation conducts various com- 
mercial enterprises throughout the United States, including the 
business of grain importing and merchandising, and was so 
engaged during 1951 and 1952, the period covered by the com- 
plaint in this proceeding. 
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2. During 1951 and 1952 and continuously since that time, 
Cargill, Incorporated, was registered as a futures commission 
merchant under the Commodity Exchange Act, and was the holder 
of membership trading privileges on various boards of trade 
designated as contract markets under the Commodity Exchange 
Act. 


3. During 1951 and 1952, Cargill, Incorporated, engaged in 
futures trading for its own account on boards of trade in the 
United States and Canada, and futures trades for its account 
were executed by others on the Board of Trade of the City of 
Chicago, a contract market. 


CONCLUSION 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR 0.4 (b)) provides as follows: 


“(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to con- 
sent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement in 
which he admits at least those facts necessary to the Secre- 
tary’s jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respondent, 
which shall have the same force and effect as an order made 
after oral hearings.” 
The facts admitted by the respondent and set forth in the Find- 
ings of Fact, above, are sufficient to subject it to the jurisdiction 
of the Secretary, and it is concluded that its waiver should be 
accepted and that the order to which it has consented should be 
issued. 
The complainant has recommended that upon the issuance of 
the consent order with respect to respondent Cargill, Incorporated, 
the complaint against respondent Erwin E. Kelm be dismissed. 


ORDER 


Effective on the 10th day after the date of this order, all con- 
tract markets shall refuse to Cargill, Incorporated, all trading 
privileges in oats futures for its own account, either directly or 
indirectly, for the period beginning on the tenth day after the 
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date of this order to December 31, 1954, both inclusive: Provided, 
that any position in May 1954 oats futures on any contract market 
held by Cargill, Incorporated, on the effective date of this order 
may be liquidated by means of futures transactions or deliveries 
at any time prior to the expiration of trading in such May 1954 
oats futures; and provided that, this order shall not be construed 
to prohibit the execution of bona fide orders received by Cargill, 
Incorporated, or any person, as defined in the Commodity Ex- 
change Act, owned wholly or in substantial part or otherwise 
directly or indirectly controlled by, or under a common control 
with, Cargill, Incorporated, from its or their customers in its or 
their capacities as registered futures commission merchants under 
the Commodity Exchange Act. 


The complaint against respondent Erwin E. Kelm is dismissed. 


Copies hereof shall be served upon the parties by registered 
mail or in person and upon each contract market. 


(No. 3885) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided May 5, 1954. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed, the rates and charges provided for in 
the order of June 12, 1953, are continued in effect to and including June 
18, 1956, unless changed by further order before the latter date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Market Agencies at Mississippi Valley Stock Yards, St. Louis, Missouri, 
respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) 

Respondents are now operating under an order issued on June 
12, 1953 (12 A.D. 764), authorizing them to put into effect and 
assess to and including June 18, 1954, the current schedule of 
rates and charges. 
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On April 12, 1954, respondents filed a petition requesting that 
“the present rates and charges . . . be extended for a period 
of two years.” 


The order of June 12, 1958, authorizing increases in rates and 
charges, was preceded by a notice of the petition therefor pub- 
lished in the Federal Register, and, although opportunity was 
afforded interested persons to be heard in the matter, no such 
person notified the Hearing Clerk of a desire to be heard. 


Inasmuch as the present petition does not involve an increase 
of rates and charges lawfully prescribed by the Secretary or new 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this order 
are necessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that an order be issued 
continuing in effect to and including June 18, 1956, the order of 
June 12, 1953. 

Since the parties are agreed, the order of June 12, 1953, is 
continued in effect to and including June 18, 1956, unless changed 
by further order before the latter date. 


This order shall become effective on June 19, 1954, and remain 
in effect to and including June 18, 1956, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3886) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided May 7, 1954. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, respondents are authorized to put into 
effect a modified schedule of rates and charges and, for good cause 
shown, this order shall become effective in less than 30 days. 


. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. W. R. Huitt, of National Stock Yards, Illinois, for St. Louis Live 
Stock Exchange. Mr. H. D. Wright, of National Stock Yards, Illinois, 
for Producers Live Stock Marketing Association. Mr. S. P. Knowles, of 
National Stock Yards, Illinois, for Farmers Live Stock Commission 
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Company. Mr. Thomas S. Lacy, of National Stock Yards, Illinois, for 
Cattle Order Buyers Committee. Mr. Austin Murphy, of National Stock 
Yards, Illinois, for Hog Order Buyers Committee. Messrs. B. A. Dunham 
and John Watkins, of National Stock Yards, Illinois, for Sheep Order 
Buyers Committee. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) 


The respondents are now operating under an order issued on 
May 22, 1953 (12 A.D. 487), authorizing them to assess the cur- 
rent schedule of rates and charges to and including May 30, 1954. 


On April 1, 1954, a petition was filed on behalf of respondents 
requesting authority to put into effect, upon the expiration of the 
current schedule, a modified schedule of rates and charges which 
was filed with the petition. Notice of this petition was published 
in the Federal Register on April 15, 1954 (19 F.R. 2186), and all 
interested persons were afforded an opportunity to be heard in 
the matter. No interested person notified the Hearing Clerk of a 


desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that an order be issued 
authorizing respondents to put into effect to and including May 
31, 1955, the schedule of rates and charges attached to the 
petition. 

Inasmuch as the parties are agreed, the respondents are 
authorized to file a new schedule of rates and charges as re- 
quested in the petition and beginning with the effective date of 
this order to put such schedule into effect. This order is subject 
to the terms and conditions of the agreement between respon- 
dents and officials of the Department with respect to reports dis- 
closing the results of respondents’ operations. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become 
effective upon the expiration of the order of May 22, 1953. All 
interested persons have been afforded an opportunity to be heard 
in the matter. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Undue delay in making this order effective 
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may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on May 31, 1954, and remain 
in effect to and including May 31, 1955, unless changed by fur- 
ther order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3887) 


MAX A. SPRINGER v. LOS ANGELES UNION STOCK YARDS CO., AND 
WASHBURN & CONDON. P&S Docket No. 2082. Decided May 


7, 1954. 


Dismissal—Failure to Show Failure to Perform Duty— 
Evidence—Failure to Sustain Burden of Proof As to 
Cause of Injury to Cattle 


Where complainant alleged that he shipped to respondents a number of steer 
and that two of them were sold at a reduced price because of bad hip 
bruises and claimed as reparation the amount of damage sustained by 
him, held, that since the burden of proof was upon complainant to show 
that the damage caused to the steers was a result of the actions of 
respondents, and it does not appear that respondents were negligent in 
handling the steer or that they failed to perform any duty required of 
them under the act, the complaint should be dismissed. 

. Max A. Springer, of Peoria, Arizona, complainant, pro se. Mr. Robert B. 
Curtiss, of Los Angeles, California, for respondent, Los Angeles Union 
Stock Yards Company. Washburn & Condon, of Los Angeles, California, 
respondent, pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act.” The proceeding was instituted by a 
complaint filed on July 5, 1952, by Max A. Springer, a rancher 
residing at Peoria, Arizona. The complaint alleged that on June 
15, 1952, complainant shipped to Washburn & Condon, a livestock 
market agency at the Los Angeles Union Stock Yards, 31 Here- 
ford steers; that 29 of the steers were sold for $32.25 per cwt., 
and that two steers were sold at a reduced price of $29.25 per 
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ewt., because of bad hip bruises. The complainant demands from 
respondents Washburn & Condon and Los Angeles Union Stock 
Yards Company the sum of $61.92, as reparation. Copies of the 
complaint were served upon the respondents who filed answers 
in which they denied that the two steers were injured through 
any acts or faults on the part of the respondents or their agents. 


A hearing was held at Los Angeles, California, on February 
2, 1954. The complainant did not appear at the hearing, but 
requested that Washburn & Condon, one of the respondents in 
the case, represent him. The respondent Los Angeles Union 
Stock Yards Company appeared and was represented by counsel. 
At the hearing, by stipulation of the parties, the investigation 
report prepared by the representative of the Packers and Stock- 
yards Branch at Los Angeles, the invoice of Washburn & Condon 
covering the livestock in question, and photostats of the kill 
sheets for the two steers obtained from the Commercial Packing 
Company were admitted in evidence on behalf of the complainant. 

Respondent Los Angeles Union Stock Yards Comany presented 
its truck chute foreman and its General Superintendent as wit- 
nesses on its behalf and introduced into evidence a copy of the 
shipping bill of the trucking company which transported the 
livestock from Arizona to Los Angeles, and which bore the nota- 
tion, “Shipment Received in Good Order.” The weight certificate 
covering the entire 31 steers was also admitted in evidence. 
Robert T. Condon appeared and testified on behalf of respondent 
Washburn & Condon. 


FINDINGS OF FACT 


1. The complainant, Max A. Springer, is a rancher whose 
address is Post Office Box 488, Peoria, Arizona. 


2. Respondent Washburn & Condon is a registered market 
agency engaged in the business of buying and selling livestock 
on a commission basis at the Los Angeles Union Stock Yards, 
Los Angeles, California. 


3. Respondent Los Angeles Union Stock Yards Company is 
engaged in the business of operating the Los Angeles Union 
Stock Yards, a stockyard posted under the provisions of the act. 


4. On or about June 15, 1952, complainant shipped by way 
of Calhoun Bros. trucking company, 31 Hereford steers to Wash- 
burn & Condon for sale at the Los Angeles Union Stock Yards. 
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5. When the 81 steers were received at the Los Angeles Union 
Stock Yards there was no visual evidence of any bruises or other 
damage to the livestock. 


6. The steers were held by the Los Angeles Union Stock 
Yards Company for a period of approximately twenty minutes, 
after which they were turned over to Washburn & Condon. 


7. Hip or other bruises on cattle are not generally visible until 
from 24 to 72 hours after the bruises are inflicted on the cattle. 


8. The 31 steers were sold on June 17, 1952, by Washburn & 
Condon for $10,262.91. Twenty-nine of the steers were sold at 
$32.25 per cwt., and two steers were sold for $29.25 per cwt., 
based on average weights. 


9. Two of the steers were sold for $29.25 per cwt., because 
of hip bruises which each of these steers had received. Com- 
plainant received $61.92 less for the 31 steers than the amount 
he would have received had all 31 steers been sold at a price 
of $32.25. 


CONCLUSIONS 


The question for determination in this proceeding is whether 
the two steers which were sold by respondent Washburn & Con- 
don at a discount of $3.00 per 100 pounds were bruised or dam- 
aged because of a failure of respondents to perform any duty 
required of them under sections 304 and 307 of the Act (7 U.S.C. 
205, 208). Complainant relies entirely upon a receipt which was 
obtained by the truck company which transported the steers 
from Arizona to Los Angeles, which bears the notation, “Ship- 
ment Received in Good Order.” This receipt is signed by the 
stockyard company’s chute foreman, Ernest B. Owens. Complain- 
ant did not appear at the hearing and presented no testimony on 
its behalf. The receipt was introduced in evidence by respondent 
Los Angeles Union Ctock Yards Company with the explanation 
that it was the custom of its employees to sign and execute 
receipts of this nature whenever livestock received by it was in 
apparent good condition. The chute foreman testified that he did 
not make a detailed examination of each head of livestock re- 
ceived and that receipts were usually signed showing the live- 
stock to be in good order, except when one of the livestock was 
crippled or was down in the truck and could not get up. He 
testified that none of the livestock received on June 15, 1952, 





ALABAMA LIVE POULTRY MKT. 493 
Cite as 13 A.D. 493 


from the complainant was in such a condition. The stockyard 
company’s superintendent, as well as its truck chute foreman, 
testified that the bruises could have been received by the cattle 
enroute on the truck, or that the bruises could have been received 
at the time of loading the truck, and that such bruises would not 
show up for several days after they were inflicted. 

Neither of respondents is charged with the duty of making a 
careful and detailed inspection of each animal received by it to 
ascertain whether there is any possibility of bruises having been 
acquired by the animal either prior to its shipment or during 
transportation to the stockyards. Under the circumstances of 
this case, we do not believe that the receipt signed by the em- 
ployee of the stockyard company and bearing the notation, “Ship- 
ment Received in Good Order,” placed any responsibility upon 
the stockyard company for the damage which subsequently devel- 
oped as a result of bruises. See Allied Kid Co. v. The Magdapur, 
et al, 46 F. Supp. 517. 

It is the burden of the complainant to show that the damage 
caused to the steers involved in this proceeding was a result of 
the actions of the respondents. This he has failed to do. In fact, 
the testimony and the evidence of record indicates that the cattle 
were handled in such a manner that no bruises were likely to be 
inflicted on them from the time they were received at the stock- 
yards until they were sold. It does not appear that respondents 
were negligent in handling the steers or that they failed to per- 
form any duty required of them under the act. 

In view of the foregoing, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3888) 


In re ALABAMA LIVE POULTRY MARKET. P&S Docket No. 2083. 
Decided May 18, 1954. 


Cease and Desist—Violations of Act—Operating Business 
While Insolvent—Failure to Furnish Surety Bond 


Upon consent of the parties, respondents are ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory and deceptive practices 
by operating as live poultry dealers while insolvent and without main- 
taining a satisfactory surety bond or its equivalent. 
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Mr. Jerome S. Duerest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Messrs. Sam Sorkin, Abe Sorkin, Herbert Sorkin and Morris 
Sorkin, partners, d/b/a Alabama Live Poultry Market, of Brooklyn, 
New York, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing 
filed by the Director, Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing 
Service), on November 6, 1953, charged respondents with wilfully 
and. knowingly failing to maintain the financial condition required 
of a licensee by the act and the regulations, in violation of sections 
202(a) and 312(a) of the act and section 201.15 of the regula- 
tions. On November 27, 1953, respondents filed an answer denying 
the allegations contained in the Order of Inquiry and Notice of 
Hearing and attempting to show that their financial condition met 
the financial requirements of the act and the regulations. On April 
27, 1954, respondents filed an amended answer admitting the 
allegations contained in the Order of Inquiry and Notice of Hear- 
ing, waiving the right to an oral hearing and to the report of the 
examiner, and consenting to the issuance of an appropriate order, 
with findings of fact, requiring respondents to cease and desist 
from the practices complained of in the said Order of Inquiry and 
Notice of Hearing. The Livestock Division, by its attorney, has 
recommended that such an order be issued. 


FINDINGS OF FACT 


1. The city of New York, New York, hereinafter referred to 
as the designated market, was duly designated by the Secretary 
of Agriculture in an order dated October 8, 1935, effective Novem- 
ber 25, 1935, as a market and place subject to the provisions of 
Title V of the act, and at all times mentioned herein was so 
designated. 


2. Respondents are licensed by the Secretary of Agriculture 
to engage in the business of a live poultry dealer in commerce at 
the designated market and at all times mentioned herein respond- 
ents were so licensed. 
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3. As of December 31, 1952, respondents’ financial condition 
was not equivalent to that required for the issuance of their 
license, in that respondents did not have current assets equal to 
their current liabilities and, in addition thereto, sufficient free 
working capital to equal twenty-five (25) percent of their average 
weekly purchases and/or sales of live poultry, and respondents 
did not maintain a satisfactory surety bond or its equivalent. ‘As 
of that date, respondents’ current liabilities exceeded their cur- 
rent assets by $14,843.77, resulting in a total deficiency of work- 
ing capital in the amount of $18,178.59. 


4. As of June 19, 1953, respondents’ financial condition was 
not equivalent to that required for the issuance of their license, 
in that respondents did not have current assets equal to their 
current liabilities and, in addition thereto, sufficient free working 
capital to equal twenty-five (25) percent of their average weekly 
purchases and/or sales of live poultry, and respondents did not 
maintain a satisfactory surety bond or its equivalent. As of that 
date, respondents’ current liabilities exceeded their current assets 
by $6,819.97, resulting in a total deficiency of working capital in 
the amount of $10,154.79. 


5. As of June 26, 1953, respondents’ financial condition was 
not equivalent to that required for the issuance of their license, 
in that respondents did not have current assets equal to their 
current liabilities and, in addition thereto, sufficient free working 
capital to equal twenty-five (25) per cent of their average weekly 
purchases and/or sales of live poultry, and respondents did not 
maintain a satisfactory surety bond or its equivalent. As of that 
date, respondents’ current liabilities exceeded their current assets 
by $7,090.27, resulting in a total deficiency of working capital in 
the amount of $10,425.09. 


6. As of July 3, 1953, respondents’ financial condition was not 
equivalent to that required for the issuance of their license, in 
that respondents did not have current assets equal to their current 
liabilities and, in addition thereto, sufficient free working capital 
to equal twenty-five (25) percent of their average weekly pur- 
chases and/or sales of live poultry, and respondents did not main- 
tain a satisfactory surety bond or its equivalent. As of that date, 
respondents’ current liabilities exceeded their current assets by 
$9,212.63, resulting in a total deficiency of working capital in the 
amount of $12,547.45. 
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CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, it 
is concluded that respondents have violated sections 202(a) and 
312(a) of the act and section 201.15 of the regulations. 


Inasmuch as respondents have consented to the issuance of an 
appropriate order requiring respondents to cease and desist from 
the practices complained of in the said Order of Inquiry and 
Notice of Hearing, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practice set out in the 
Findings of Fact above. 


This order shall become effective 6 days after service and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3889) 


In re M. W. LEONARD. P&S Docket No. 2069. Decided May 13, 
1964. 


Cease and Desist—Violations of Act—lIssuing False In- 
voices—-Making Unlawful Payments on False Weights or 
Prices—Consent Order 


Respondent, a registered dealer to buy and sell livestock for his own account 
at certain stockyards, is ordered to cease and desist from violating the 
act by issuing false and incorrect invoices, making unlawful payments 
on the basis of false weights or prices at which hogs were sold to 
respondent, paying the difference between the actual total purchase price 
and the marked up total purchase price, and from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out in the 
Findings of Fact herein. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr, A. J. Luebs of Luebs & Elson, of Grand Island, Nebraska, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a discliplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration (now Livestock Division, Agricultural 
Marketing Service), on May 29, 1953, charged respondent with 
wilfully and knowingly violating various provisions of the act and 
section 10 of the Federal Trade Commission Act, which section is 
incorporated in and made a part of the Packers and Stockyards 
Act by virtue of the provisions of section 402 of the latter act. 
Respondent, on June 23, 1953, filed an answer admitting some of 
the allegations contained in the Order of Inquiry and Notice of 
Hearing, but denying the other allegations or merely explaining 
or attempting to justify them. On March 29, 1954, respondent, 
through his attorney, filed an amended answer admitting the 
allegations contained in the Order of Inquiry and Notice of Hear- 
ing, waiving the right to an oral hearing, and consenting to the 
issuance of an appropriate order, with findings of fact, requiring 
respondent to cease and desist from the practices complained of 
in said Order of Inquiry and Notice of Hearing. The Livestock 
Division, by its attorney, has recommended that such an order be 
issued. 


FINDINGS OF FACT 


1. The Farmers Livestock Sales Company, Benkelman, Ne- 
braska, the Holdrege Livestock Commission Company, Holdrege, 
Nebraska, the Bradstreet & Clemens Stockyards, Grand Island, 
Nebraska, and the Webb Live Stock Commission Company, Grand 
Island, Nebraska, were at all times mentioned herein posted stock- 
yards subject to the provisions of the act. 


2. Respondent, at the times of the transactions mentioned 
herein was registered with the Secretary as a market agency to 
buy livestock on a commission basis and as a dealer to buy and 
sell livestock for his own account at the four stockyards listed in 
Finding of Fact 1 above and at various other posted stockyards 
in Nebraska. This registration was made inactive on February 10, 
1953, when the respondent and Vern Hagarity registered with the 
Secretary as a partnership, doing business as Leonard and 
Hagarity, to buy and sell livestock as a dealer for their own 
account at the same stockyards at which respondent had been 
registered as an individual. The partnership was dissolved and 
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the partnership registration made inactive on June 17, 1953. 
Respondent is now registered as a dealer to buy and sell livestock 
for his own account at said same stockyards. 


8. Respondent, at the Bradstreet & Clemens Stockyards, Grand 
Island, Nebraska, on or about eight specified dates and at divers 
other times during the year 1952, in connection with hog purchase 
transactions, through his hog buyer employee B. F. Leonard, 
caused William J. Harry, doing business as the Harry Livestock 
Commission Company, a registered market agency at said stock- 
yard, to issue false and incorrect invoices and make unlawful pay- 
ments to said B. F. Leonard on the basis of false weights or prices, 
or both, in that said employee, after the market agency had 
issued invoices correctly showing the actual weight and price at 
which the hogs were purchased, caused Robert Rehder, book- 
keeper for the market agency, to (1) issue second invoices cover- 
ing such transactions on which the weights or prices, or both, 


were increased over and above the true weights and prices at | 


which the hogs were sold to respondent, and (2) pay the difference 
between the actual total purchase price and the marked up total 
purchase price to said employee B. F. Leonard. Said false and 


incorrect invoices were made a part of the accounts and records 
of respondent and copies thereof were made a part of the accounts 
and records of the market agency. 


4. Respondent, at the Bradstreet & Clemens Stockyards, Grand 
Island, Nebraska, on or about nine specified dates and at divers 
other times during the year 1952, in connection with hog purchase 
transactions on a commission basis for the account of Armour and 
Company, through his hog buyer employee B. F. Leonard, caused 
William J. Harry doing business as the Harry Livestock Commis- 
sion Company, a registered market agency at said stockyard, to 
issue false and incorrect invoices and make unlawful payments 
to said B. F. Leonard on the basis of false weights or prices, or 
both, in that said employee, after the market agency had issued 
invoices correctly showing the actual weight and price at which 
the hogs were purchased, caused Robert Rehder, bookkeeper for 
the market agency, to (1) issue second invoices covering such 
transactions on which the weights or prices, or both, were 
increased over and above the true weights and prices at which 
the hogs were sold to respondent, and (2) pay the difference 
between the actual total purchase price and the marked up total 
purchase price to said employee B. F. Leonard. Said false and 
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incorrect invoices were made a part of the accounts and records 
of respondent and copies thereof were made a part of the accounts 
and records of the market agency. 


5. Respondent, in connection with the hog purchase trans- 
actions at the Bradstreet & Clemens Stockyards described in 
Finding of Fact 4 above, submitted invoices to Armour and Com- 
pany, for which the order purchases were made, based on the 
marked up weights or prices, or both, contained in the invoices 
described in said Finding of Fact 4. Such false and incorrect 
invoices were made a part of the accounts and records of Armour 
and Company and copies of the invoices were retained by 
respondent and made a part of his accounts and records. 


6. Respondent, in connection with the hog purchase trans- 
actions described in Finding of Fact 4 above, assessed Armour and 
Company and collected from it a buying commission of 19¢ per 
head instead of the 10¢ per cwt. commission authorized by re- 
spondent’s tariff filed with the Livestock Branch. 


7. Respondent, at the Webb Live Stock Commission Company, 
Grand Island, Nebraska, on or about 34 specified dates and at 
divers other times during the years 1948, 1949, 1950, 1951 and 
1952, in connection with hog purchase transactions, through his 
hog buyer employee B. F. Leonard, caused the Webb Live Stock 
Commission Company, a registered market agency at said stock- 
yard, to issue false and incorrect invoices and make unlawful 
payments to said B. F. Leonard on the basis of false weights or 
prices, or both, in that said employee, after the market agency 
had issued invoices correctly showing the actual weight and price 
at which the hogs were purchased, caused Tom Nolacek, book- 
keeper for the market agency, to (1) issue second invoices cover- 
ing such transactions on which the weights or prices, or both, 
were increased over and above the true weights and prices at 
which the hogs were sold to respondent, and (2) pay the difference 
between the actual total purchase price and the marked up total 
purchase price to said employee B. F. Leonard. Said false and 
incorrect invoices were made a part of the accounts and records 
of respondent and copies thereof were made a part of the accounts 
and records of the market agency. 


8. Respondent, at the Farmers Livestock Sales Company, 
Benkelman, Nebraska, on or about five specified dates and at 
divers other times during the year 1952, purchased hogs for 
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Armour and Company on a commission basis, and, in connection 
with such hog purchases, submitted invoices to Armour and Com- 
pany which falsely and incorrectly listed the purchase price of 
the hogs at more than the actual cost and collected from the packer 
on the basis of such false and incorrect purchase price. Said false 
and incorrect invoices were made a part of the accounts and 
records of Armour and Company and copies of the invoices were 
retained by respondent and made a part of his accounts and 
records. 


9. Respondent, at the Farmers Livestock Sales Company, 
Benkelman, Nebraska, in connection with the hog purchase trans- 
actions described in Finding of Fact 8 above, assessed Armour 
and Company and collected from it a buying commission of 19¢ 
per head for such services instead of 10¢ per cwt. as authorized 
by his tariff schedule filed with the Livestock Branch. 


10. Respondent, at the Holdrege Livestock Commission Com- 
pany, Holdrege, Nebraska, on or about seven specified dates and 
at divers other times during the year 1952, purchased hogs for 
Armour and Company on a commission basis and, in connection 
with such hog purchases, submitted invoices to Armour and Com- 


pany which falsely and incorrectly listed the purchase price of 
the hogs at more or less than the actual cost and collected from 
the packer on the basis of such false and incorrect purchase price. 
Said false and incorrect invoices were made a part of the accounts 
and records of Armour and Company and copies of the invoices 
were retained by respondent and made a part of his accounts and 
records. 


11. Respondent, at the Holdrege Livestock Commission Com- 
pany, Holdrege, Nebraska, in connection with the hog purchase 
transactions described in Finding of Fact 10 above, assessed 
Armour and Company and collected from it a buying commission 
of 19¢ per head for such services instead of 10¢ per cwt. as author- 
ized by his tariff schedule filed with the Livestock Branch. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, it 
is concluded that respondent has violated sections 304, 306(f), 
307, 312(a) and 401 of the act, and section 10 of an act entitled 
“An Act to Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” which section is 
incorporated in and made a part of the Packers and Stockyards 
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Act, 1921, by virtue of the provisions of section 402 of the lat- 
ter act. 
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of Inasmuch as respondent has consented and the complainant has 
er recommended that an order be issued which would require the 
se respondent to cease and desist from the practices complained of 
nd in said Order of Inquiry and Notice of Hearing, the order will 
re be issued. 
1d 
ORDER 

Respondent shall cease and desist from engaging in the unfair, 
y, : oe te ‘ : ; 
. unjustly discriminatory and deceptive practices set out in the 
- Findings of Fact above. 
I¢ This order shall become effective 6 days after service and copies 
d hereof shall be served upon the parties by registered mail or in 

person. 
l- 
d 
r 
" (No. 3890) 
; In re I. R. WHITING. P&S Docket No. 2038. Decided May 18, 1954. 
a Suspension of Registration Held in Abeyance—Cease and 
1 Desist—Violations of Act—Selling Hogs for More Weight 
Than Delivered—Collecting on False Billings—Making 

5 out False Sales Tickets—Making out False Accounts and 
‘ Records 





Respondent, market agency and dealer, is ordered to cease and desist from 
violations of the act by billing packers for more weight of hogs than 
delivered, collecting on false billings, making false sales tickets and 
making out false accounts and records, and for such violations of the 
act, respondent’s registration is suspended for 30 days, such suspension 
to be held in abeyance. 

Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing 


Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Charles B. Heineman, Jr., of Washington, D. C., for respondent. 











Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
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keting Administration (now Livestock Division, Agricultural 
Marketing Service), on February 20, 1953, charged respondent 
with wilfully and knowingly violating various provisions of the 
act and the regulations issued thereunder. Respondent, on March 
2, 1953, filed an answer attempting to explain its operations at 
the stockyard and denying that he was “personally guilty” of the 
violations of the act charged in the Order of Inquiry and Notice 
of Hearing. On March 24, 1953, respondent filed another answer 
denying that he was “personally guilty of any improper practices, 
except to the extent of perhaps not adequately checking or 
supervising the work of Mr. Elliott,” his hog-buyer employee. 
Finally, on April 13, 1954, respondent filed an amended answer 
in which he admits the allegations contained in the Order of 
Inquiry and Notice of Hearing, waives the right to an oral hear- 
ing and the report of the Examiner, and consents to the issuance 
of an appropriate order, with findings of fact, requiring respon- 
dent to (1) cease and desist from the practices complained of in 
said Order of Inquiry and Notice of Hearing, and (2) keep such 
accounts and records as fully and correctly disclose all transac- 
tions involved in his business as a dealer and suspending his reg- 
istration for a period of 30 days, such suspension to be held in 
abeyance and not to become effective unless within two years 
from the effective date of the order the respondent shall be 
found, after opportunity for a hearing, to have again violated 
the act and the regulations issued thereunder. The Livestock Divi- 
sion by its attorney has recommended that such an order be 


issued. 
FINDINGS OF FACT 


1. The Evansville Union Stockyards, Evansville, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy livestock on a commission basis and as a dealer to 
buy and sell livestock for his own account, at the stockyard, and 
at the times of the transactions of said respondent hereinafter 
referred to was so registered. 


3. Respondent, at the stockyard, on or about September 23, 
1952, in three different specified transactions, and at divers other 
times during the period from January 1 through September 30, 
1952, sold hogs to various packers, purportedly on the basis of 





IN RE WHITING 503 
Cite as 13 A.D. 501 


weights shown on scale tickets issued by the stockyard at the 
time of said sale, when in fact he billed said packers for more 
weight than he delivered; collected from them on the basis of 
such false billings; supported the false billings with false and 
fictitious scale tickets made out by himself or by one of his 
employees on which false and incorrect weights were stamped; 
caused such false billings and copies of the false and fictitious 
scale tickets to be made a part of the accounts and records of 
said packers; and made copies of the false billings a part of his 
accounts and records. 


4. Respondent, on or about eight specified dates and at divers 
other times during the period from January 1 through September 
30, 1952, made false and incorrect entries in his accounts and 
records in that he entered the weight of various drafts of live- 
stock purchased by him at the stockyard at more than their true 
and correct weight. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
it is concluded that respondent has wilfully violated sections 
312(a), 401 and 402 of the act and section 201.55 of the regu- 
lations. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would require 
the respondent to (1) cease and desist from the practices com- 
plained of in said Order of Inquiry and Notice of Hearing, and 
(2) keep such accounts and records as fully and correctly dis- 
close all transactions involved in his business as a dealer, and 
suspend his registration for a period of 30 days, such suspension 
to be held in abeyance and not to become effective unless within 
two years from the effective date of the order the respondent 
shall be found, after opportunity for a hearing, to have again 
violated the act and the regulations issued thereunder, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business as a dealer at the stockyard. 
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Respondent’s registration under the act is suspended for a 
period of 30 days from the effective date hereof, such suspension 
to be held in abeyance and not to become effective unless within 
two years from the effective date of the Order the respondent 
shall be found, after opportunity for a hearing, to have again 
violated the act and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3891) 
In re IRA McCorp. P&S Docket No. 2090. Decided May 24, 1954. 


Suspension of Registration—Violation of Act—Failing to 
Meet Financial Obligations—Default 


Where it is alleged in the Order of Inquiry and Notice of Hearing that 
respondent violated the act and was insolvent for the purpose of the act, 
by reason of his inability to discharge all his financial obligations as 
they accrue, and where respondent failed to file an answer, held, that 
respondent, by failing to answer, is deemed under the rules of practice, 
to have admitted the material facts alleged in the Order of Inquiry and 
Notice of Hearing and waived oral hearing and, therefore, respondent’s 
registration under the act should be suspended for a period of 30 days. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. R. A. Dier of Dryden, Jensen & Dier, of Kearney, Nebraska, 
for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” instituted by an Order of Inquiry and 
Notice of Hearing filed by the Director of the Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture on January 11, 1954, and served upon the respondent 
by registered mail January 16, 1954. 


It is alleged in the Order of Inquiry and Notice of Hearing that 
the respondent violated section 312(a) of the act (7 U.S.C. 213 
(a)) and was insolvent for the purposes of the act of Congress, 
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approved July 12, 1943 (7 U.S.C. 204), by reason of his inability 
to discharge all his financial obligations as they accrue. No answer 
has been filed and, therefore, respondent is deemed to have ad- 
mitted the material facts alleged in the Order of Inquiry and 
Notice of Hearing and waived oral hearing (9 CFR 202.9). 
Accordingly, without further investigation or hearing, the hearing 
examiner, John Curry, issued a report on March 23, 1954, recom- 
mending the suspension of respondent’s registration. A copy of 
the examiner’s report was served upon the respondent on March 
29, 1954. The respondent did not file exceptions to the report. 


FINDINGS OF FACT 


1. The Kearney Livestock Commission Company and the R. & 
O. Commission Company, Kearney, Nebraska, and the B. & B. 
Commission Company, Ravenna, Nebraska, hereinafter referred 
to as the “stockyards”, were at all times mentioned herein posted 
stockyards subject to the provisions of the Act. 


2. The respondent, Ira McCord, is an individual whose post 
office address is 918 West 29th Street, Kearney, Nebraska. Re- 
spondent is registered with the Secretary of Agriculture under 
the act as a dealer to buy and sell swine for his own account at 
the stockyards, and at all times mentioned herein respondent was 
so registered. 


3. Respondent is insolvent. As of December 22, 1953, respond- 
ent’s current assets totaled approximately $2,106.46, as compared 
to current liabilities of approximately $15,205.86, resulting in an 
excess of current liabilities over current assets of approximately 
$13,099.40. 

CONCLUSIONS 

By reason of the facts set forth in the Findings of Facts, it is 
concluded that respondent is insolvent within the meaning of the 
provisions of the act of Congress, approved July 12, 1943 (7 U.S.C. 
204) and has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)). 


ORDER 


Respondent’s registration under the act is suspended for a 
period of 30 days from the effective date of this order and there- 
after until he shows himself able to discharge all his financial 
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obligations as they accrue. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in this 
proceeding terminating this suspension after the 30 day period. 

This order shall become effective on the 6th day after service 
thereof and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 3892) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 148. Decided May 27, 1954. 


Continuation of Rates and Charges—Extension of Time 
to File Answer 


Since the parties are agreed, the rates and charges provided in the order of 
August 19, 1952, are continued in effect to and including July 25, 1954, 
unless modified before the latter date, and the time for filing an answer 
to the petition of March 31, 1954, is extended to and including July 12, 
1954. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


Respondents are now operating under an order issued on March 
4, 1954 (13 A.D. 220), continuing in effect to and including June 
1, 1954, the order of August 19, 1952 (11 A.D. 701), which 
authorized respondents to put into effect the current schedule of 
rates and charges. 


By their petition filed on March 31, 1954, respondents request 
authority to put into effect for a period of two years beginning 
June 1, 1954, a new schedule of rates and charges, designated as 
Tariff No. 15 and filed with the petition, which contains certain 
modifications of the currently authorized schedule. Notice of the 
filing of the petition and its contents was published in the Federal 
Register on April 15, 1954 (19 F.R. 2185), and all interested 
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persons were afforded an opportunity to be heard in the matter. 
No interested person has notified the Hearing Clerk of a desire 
to be heard. 


On May 5, 1954, the attorney for the Livestock Division, Agri- 
cultural Marketing Service, filed a petition stating that it would 
be impossible for the Livestock Division to make a recommenda- 
tion concerning respondents’ petition within the time fixed by the 
rules of practice for the filing of an answer because of the fact that 
its study of the reasonableness of the proposed rates and charges 
had not yet been completed. The Livestock Division requested, 
therefore, that the order of August 19, 1952, be further continued 
in effect to and including July 25, 1954, unless modified or further 
continued in effect before the latter date, and that the time for 
filing an answer by the Livestock Division to respondents’ petition 
be extended to and including July 12, 1954. 


On May 20, 1954, respondents’ attorney concurred in the peti- 
tion filed by the Livestock Division on May 5, 1954. 


Inasmuch as the petition of the Livestock Division does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 


Since the parties are agreed, the order of August 19, 1952, is 
continued in effect to and including July 25, 1954, unless modified 
or further continued in effect before the latter date, and the time 
for filing an answer by the Livestock Division to respondents’ 
petition is extended to and including July 12, 1954. 


The respondents who must comply with this order on its 
effective date wish to continue assessing the current rates and 
charges pending action on their petition. The Packers and Stock- 
yards Act provides that orders of this nature shall not be effective 
in less than five days after their date. Any undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making it effective in 
less than 30 days. 

This order shall become effective on June 2, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 
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(No, 3893) 


In re THE GREENE, EMBRY COMPANY, INc. P&S Docket No. 2096. 
Decided May 28, 1954. 


Suspension of Registration Held in Abeyance—Cease and 
Desist—Violations of Act—Selling Livestock to Employ- 
ees—Submitting Accounts Showing False Names—Fi- 
nancing Transactions of Employees—Charging Unauthor- 
ized Commissions—F ailing to Remit Yardage Fees 


Respondent, a market agency and dealer, is ordered to cease and desist from 
violations of the act by (1) selling livestock to employees of respondent; 
(2) submitting accounts showing false names; (3) financing transactions 
of sale of cattle for account of employees; (4) charging higher com- 
missions than specified in respondent’s rate schedule; and for such 
violations of the act, respondent’s registration is suspended for a period 
of 30 days, such suspension to be held in abeyance. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. The Greene, Embry Company, a corporation, of Cincinnati, Ohio, 
respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Acting Director, Livestock Division, Agricultural 
Marketing Service, on April 26, 1954, charged respondent with 
wilfully and knowingly violating various provisions of the act 
and the regulations issued thereunder. Respondent, on May 12, 
1954, filed an answer admitting the allegations contained in the 
Order of Inquiry and Notice of Hearing, waiving the right to an 
oral hearing and to the report of the examiner, and consenting 
to the issuance of an appropriate order, with findings of fact, 
requiring respondent to cease and desist from the practices com- 
plained of in said Order of Inquiry and Notice of Hearing and 
suspending its registration for a period of 30 days, such suspen- 
sion to be held in abeyance and not to become effective unless 
within two years from the effective date of the Order the respon- 
dent shall be found, after opportunity for a hearing, to have 
again violated the act and the regulations issued thereunder. The 
Livestock Division, by its attorney, has recommended that such 
an order be issued. 
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FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and to 
render clearing services and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times mentioned 
herein was so registered. 


38. Respondent, at the stockyard, during the period from 
October 1, 1952, through June 30, 1953, in the transactions de- 
scribed in Findings of Fact 4, 5, and 6 below, permitted John 
Everett Wilson, who was employed by respondent as a cattle 
salesman, to buy consigned cattle from and to sell cattle through 
respondent for speculative purposes. 


4. Respondent, at the stockyard, on or about 27 specified 
dates and at divers other times during the period from October 
1, 1952, through March 31, 1953, sold livestock consigned to it 
for sale on a commission basis to John Everett Wilson, who was 
employed by respondent as a cattle salesman, and, in connection 
with such sales transactions, submitted to the consignors of the 
livestock accounts of sale showing assumed or otherwise false 
and incorrect names as the purchasers of their livestock instead 
of the name of said employee John Everett Wilson, and made 
copies of such false and incorrect accounts of sale a part of 
respondent’s accounts and records. 


5. Respondent, at the stockyard, on or about 26 specified dates 
and at divers other times during the period from October 1, 
1952, through June 30, 19538, sold cattle to John Everett Wilson, 
who was employed by respondent as a cattle salesman, in compe- 
tition with livestock consigned to it for sale on a commission 
basis. 


6. Respondent, at the stockyard, on or about November 14, 
1952, sold cattle consigned to it for sale on a commission basis to 
John Everett Wilson, who was employed by respondent as a cattle 
salesman, and, in connection with such sales transactions, sub- 
mitted to the consignors of the livestock accounts of sale show- 
ing an assumed, false, fictitious or otherwise incorrect name as 
the purchaser of their livestock instead of John Everett Wilson, 
copies of which were made a part of respondent’s accounts and 
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records. Moreover, respondent cleared the purchase by its em- 
ployee and financed the transactions until after the cattle were 
shipped to the Union Stock Yards, Chicago, Illinois, and sold 
there for the account of said employee. 


7. Respondent, at the stockyard, during the period from June 
10 through June 12, 1953, sold cattle consigned to it for sale on 
a commission basis to John Everett Wilson and Ed Kelly, cattle 
salesman and vice-president of respondent, respectively, and, in 
connection with such sales transactions, had the cattle weighed 
to the account of “G. E. #4” and submitted to the consignors of 
the livestock accounts of sale showing respondent as the pur- 
chaser of their livestock instead of John Everett Wilson and Ed 
Kelly, copies of which were made a part of respondent’s accounts 
and records. Moreover, respondent cleared the purchases by its 
employees and financed the transactions until after the cattle 
were shipped to other stockyards and sold there for the account 
of said employees. 


8. Respondent, at the stockyard, on or about 14 specified 
dates and at divers other times during the period from October 
1, 1952, through May 31, 1953, sold livestock consigned to it for 
sale on a commission basis to B. D. “Bud” Wilson, a registered 
dealer, and, in connection with such sales transactions, submitted 
to the consignors of the livestock accounts of sale showing 
assumed, false, fictitious or otherwise incorrect names as the 
purchasers of their livestock instead of B. D. “Bud” Wilson, 
copies of which were made a part of respondent’s accounts and 
records. 


9. Respondent, at the stockyard, on or about June 1, 1953, 
sold cattle for the account of B. D. “Bud” Wilson, a registered 
dealer, under assumed, false, fictitious or otherwise incorrect 
names, and, in connection with such sale, caused the stockyard to 
issue scale tickets showing such assumed, false, fictitious or 
otherwise incorrect names as the owners instead of B. D. “Bud” 
Wilson, copies of which were made a part of the accounts and 
records of the stockyard and of the respondent. 


10. Respondent, at the stockyard, on or about November 3, 
1952, sold cattle consigned to it for sale on a commission basis to 
B. D. “Bud” Wilson, a registered dealer, and, in connection with 
such sale transaction, submitted to the consignor of the livestock 
an account of sale showing an assumed or otherwise false and 
incorrect name as the purchaser of his livestock instead of B. D. 
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“Bud” Wilson, a copy of which was made a part of respondent’s 
accounts and records. Respondent resold the cattle for the account 
of said dealer on the same day at a profit. 


11. Respondent, at the stockyard, on or about May 14, 1953, 
sold calves for the account of B. D. “Bud” Wilson, a registered 
dealer, under an assumed, false, fictitious or otherwise incorrect 
name instead of B. D. “Bud” Wilson and, in connection with 
such sale, caused the stockyard to issue scale tickets showing 
such assumed, false, fictitious or otherwise incorrect name as the 
owner instead of B. D. “Bud” Wilson, copies of which were made 
a part of the accounts and records of the stockyard and of the 
respondent. 


12. Respondent, at the stockyard, on or about four specified 
dates during the month of August 1952, charged and collected 
from the Columbus Packing Company of Columbus, Ohio, a 
higher commission for buying services than the charge specified 
in respondent’s rate schedule in effect at the time of such charges. 


13. Respondent, at the stockyard, on or about two specified 
dates and at divers other times during the months of November 
and December, 1953, collected “yardage fees” on the resale of 
cattle for the account of B. D. “Bud” Wilson but failed to remit 
to the stockyard the full amounts collected. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact, it is 
concluded that respondent has wilfully violated sections 304, 
306(f), 307, and 312(a) of the act, sections 201.24, 201.43 and 
201.60 of the regulations, and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorpo- 
rated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act. 


Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued which would require 
the respondent to cease and desist from the practices complained 
of in said Order of Inquiry and Notice of Hearing and suspend 
its registration for a period of 30 days, such suspension to be 
held in abeyance and not to become effective unless within two 
years from the effective date of the order the respondent shall 
be found, after opportunity for a hearing, to have again violated 
the act and the regulations, the order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

Respondent’s registration under the act is suspended for a 
period of 30 days from the effective date hereof, such suspension 
to be held in abeyance and not to become effective unless within 
two years from the effective date of the Order the respondent 
shall be found, after opportunity for a hearing, to have again 
violated the regulations issued thereunder. 

This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


DISMISSALS—WITHDRAWAL OF PROCEEDINGS 


(No. 3894) 


GOLDRING PACKING Co., INC. v. CORNELIUS LIVESTOCK COMMIS- 
SION Co. P&S Docket No. 2099. Decided May 18, 1954. Messrs. 
Wiseman and Elmore, of Los Angeles, California, for complainant. 


Mr. Melvin D. Cornelius, d/b/a Cornelius Livestock Commission 
Co., of Vernon, California, respondent, pro se. Mr. John Curry, 
Hearing Examiner. Decision by Thomas J. Flavin Judicial Officer. 


(No. 3895) 


GOLDRING PACKING Co., INC. v. REN ROBINSON LIVESTOCK CoM- 
MISSION Co. P&S Docket No. 2100. Decided May 18, 1954. Messrs. 
Wiseman and Elmore, of Los Angeles, California, for complainant. 
Mr. Lorenzo Robinson, d/b/a Ren Robinson Livestock Commission 
Co., of Vernon, California, respondent, pro se. Mr. John Curry, 
Hearing Examiner. Decision by Thomas J. Flavin, Judicial Officer. 


VACATION OF STAY ORDER 
(No. 3896) 

In re NORTHWEST OKLAHOMA CATTLEMEN’S ASSOCIATION, INC. 
P&S Docket No. 1847. Decided May 28, 1954. Mr. Merle Lansden, 
of Beaver, Oklahoma, for respondent. Decision by Thomas J. 
Flavin, Judicial Officer. 
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(No. 3897) 


DAVID I. PETERSON v. GURNEY COMPANY. PACA Docket No. 6211. 
Decided May 3, 1954. 








Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant claimed reparation for the balance of the purchase price 
of one carload of potatoes sold and delivered to respondent, held, that in 
accordance with the rules of practice under the act, respondent, by 
failing to file an answer is deemed to have admitted the material facts 
alleged in the complaint and waived an oral hearing, and his failure to 
pay promptly to complainant the balance of the agreed purchase price 
of the potatoes is a violation of section 2 of the act, for which repara- 
tion should be awarded to complainant. 













Harold L. Yeamans, of Caldwell, Idaho, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


Mr. 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.)-. 
Informal complaint was filed on March 13, 1953. Formal complaint 
was filed on December 28, 1953. Complainant seeks an award of 
reparation in the amount of the alleged balance of the purchase 
price of one carload of potatoes sold and delivered to respondent 
in January 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on March 6, 1954.A copy 
of the report of investigation and a copy of the formal] complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 























FINDINGS OF FACT 


1. Complainant is an individual, David I. Peterson, whose 
address is P. O. Box 490, Caldwell, Idaho. 
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2. Respondent is an individual, Patricia N. Gurney, doing 
business as Gurney Company, whose address is 512 S. Hobart 
Blvd., Los Angeles 5, California. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On January 23, 1953, in the course of interstate commerce 
and by oral contract, complainant sold to respondent 400 100-lb. 
sacks of U. S. No. 1, 10 oz. and larger Oregon Russett potatoes, 
at $5.00 per cwt., f.o.b. shipping point. 


4. Potatoes meeting the specifications of the foregoing contract 
' were shipped in car PFE 45679 from Baker, Oregon, in interstate 
commerce, to respondent at Los Angeles, California. Upon arrival 
at destination, respondent accepted the potatoes in compliance 
with said contract of sale and made no complaint with respect 
thereto. 


5. The purchase price of the 400 sacks of potatoes is $2,000, 
of which only $1,112.57 has been paid, leaving due and owing to 
complainant from respondent the sum of $887.43. 


6. Informal complaint was filed on March 13, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes and admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 400 sacks of potatoes is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of $887.43, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $887.48, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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LIGON PROD. CO. v. SPINALE BROS., INC. 
Cite as 13 A.D. 515 


(No. 3898) 


LIGON PRODUCE COMPANY v. SPINALE BROTHERS, INC. PACA 
Docket No. 5647. Decided May 3, 1954. 


Petition for Reconsideration Granted—Prior Order Super- 
seded by Present Order—Vacation of Stay Order 


Upon reconsideration of the prior order, it is concluded that respondent’s 
damages for breach of warranty with respect to the tomatoes in car 
ART 24186 amounted to $372.48, rather than nominal damages of $1.00 
allowed to respondent in the prior order and, therefore, the amount of 
$372.43 should be set off against the amount of reparation awarded 
complainant, and it is also concluded that in other respects the prior 
order is supported by the evidence in the law applicable thereto, so that 
the order of November 24, 1953 insofar as it is in conflict with this order 
is superseded, and the stay order of December 16, 1953 is hereby vacated. 


. Neil A. Riley of Moore & Riley, of Minneapolis, Minnesota, for com- 
plainant. Bernstein, Weiss Tomson, Hammer & Parter, of New York, 
New York, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RECONSIDERATION AND 
AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued November 24, 1953, awarding reparation to 
complainant against respondent in the amount of $2,920.72, with 
interest thereon at the rate of 5 percent per annum from January 
1, 1951, until paid. The order was based upon the conclusion that 
respondent’s rejections of the two carloads of tomatoes were 
without reasonable cause and in violation of section 2 of the act. 
The award of reparation represented the balance due on the 
purchase price of the two carloads of tomatoes of $2,922.72, less 
$2.00 nominal damages to respondent for breach of warranty. A 
copy of the order was served by registered mail upon respondent 
on November 25, 1953. By telegram dated December 11, 1953, 
counsel for respondent requested an extension of time to file a 
petition for reconsideration. On December 16, 1953, an order 
was issued extending the time for filing such petition to Decem- 
ber 21, 1958, and staying the order of November 24, 1953, until 
the issuance of a further order. By telegram dated December 17, 
1953, counsel for respondent requested a further extension of 
time, which was granted. Within the time allowed respondent 
filed its petition. 
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In its petition for reconsideration, respondent urges that the 
Secretary erred (1) in finding that the ordering of a carload of 
produce from Jersey City, New Jersey, to New York City and its 
automatic unloading by the railroad constituted an exercise of 
dominion over and acceptance of the car; and (2) in concluding 
that respondent had failed to establish the amount of damages 
sustained by it as a result of the breach of warranty by com- 
plainant. 


A copy of respondent’s petition was served upon counsel for 
complainant on January 22, 1954, and complainant was allowed 
10 days in which to file an answer to the petition. Complainant’s 
answer was received and filed on February 1, 1954. Complain- 
ant’s answer alleges that (1) respondent’s petition was not filed 
within 10 days after service of the order; (2) respondent’s peti- 
tion fails to show why the evidence to which it refers was not 
presented at the hearing; and (3) respondent presents no new 
argument. 


At this point, and before going into the merits of the petition 
and answer, we will dispose of complainant’s contention that the 
petition for reconsideration was not properly filed. If this were 
true, it would follow that we have no jurisdiction to consider the 
petition. We do not agree that such is the case. The filing of a 
petition for reconsideration within 10 days after the service of 
the order operates as an automatic stay. Section 47.24(a) of the 
rules of practice. Here the petition was not filed within that time. 
However, on the 16th day after service of the order a request 
was made for an extension of time to file a petition. The reason 
given for the request was considered sufficient and the time was 
extended. Section 47.25(b) provides for extensions of time and 
does not, as contended by complainant, restrict the granting of 
extensions to cases in which the request is made prior to the 
regular time for filing. The stay order retained jurisdiction of 
the matter in the Department. We have no doubt as to our right 
to dispose of the petition on its merits. 


We find no error in the holding in the order of November 24, 
1953, that respondent’s ordering of the two carloads of tomatoes 
from Jersey City, New Jersey, to Pier 28 in New York City and 
the unloading of the cars at Pier. 28 constituted an exercise of 
dominion over and acceptance of the cars. Respondent urges that 
under the contract the tomatoes were to be U.S. No. 1 on arrival 
at New York, and that therefore it was entitled to an unrestricted 
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inspection in New York which could not be had until the car 
was unloaded there. Respondent contends that an unrestricted 
inspection could not be had while the cars were on track in 
Jersey City without having the cars diverted to the Jersey City 
team track, and unloaded and reloaded, and that this would have 
resulted in a 24-hour delay during which time it would be possible 
for the commodity to change grade. The record in this proceed- 
ing, however, reveals no basis for respondent’s contention that 
under the terms of the contract it was entitled to an unrestricted 
inspection. In the absence of such a specification in the contract 
between the parties, it is customary for the buyer to make only a 
restricted inspection at destination. Such an inspection could have 
been made while the cars were on track in Jersey City prior to 
their being ordered over to Pier 28 by respondent. This, how- 
ever, respondent did not do. By having the cars moved over to the 
pier and unloaded, respondent clearly exercised dominion and 
control over the tomatoes, and it must be deemed that respon- 
dent’s acts constituted an acceptance of the carloads. We can find 
no basis for changing the order of November 24, 1953, in this 
respect. 

In the order of November 24, 1953, it was held that respondent 
was entitled to nominal damages only since it had failed to sus- 
tain the burden of proving the amount of damages resulting 
from complainant’s breach of warranty. On reconsideration, how- 
ever, we find that there is sufficient evidence in the record to 
establish respondent’s damages for breach of warranty with 
respect to the tomatoes in car ART 24186. This car arrived at 
Harsimus Cove, Jersey City, New Jersey, at 11:55 p.m. on 
December 5, 1950. On the same date respondent ordered the car 
brought over to Pier 28, New York City, but, due to late arrival 
of the car, it was not actually moved off the float and unloaded 
on Pier 28 until late in the evening on December 6, 1950, for the 
regular market of December 7, 1950. We think, therefore, that 
December 7, 1950, may be regarded as the proper date on which 
to determine the difference between the value of the tomatoes 
actually delivered and the value they would have had if they had 
answered to the warranty. Both the report of the New York 
Fruit Auction Corporation and the New York Market news 
report of this Department for December 7, 1950, show that the 
market price for U. S. No. 1 Texas tomatoes, size 6x6, was $3.40, 
and for size 6x7, $1.40 to $1.80. As to the size 6x7 tomatoes, we 





518 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 515 


take the price of $1.40 as representing market value, on a car- 
lot basis, since the range of prices reported of $1.40 to $1.80 
appears to reflect sales made on a jobbing basis. We follow the 
rule of taking the lowest of the jobbing price range as reflecting 
carlot value, in the absence of other evidence. S. N. Beard & Co. 
v. Milton Schoenburg, 9 A.D. 1112; Basil Co. v. Samuel P. Man- 
dell Co., 12 A.D. 1198. If these tomatoes had been U. S. No. 1 
Texas tomatoes as warranted, they would have had a total value 
of $1,918.00. The latter figure was arrived at on the basis that 
there were 469 lug boxes of 6x6 tomatoes and 231 lug boxes of 
6x7 tomatoes in car ART 24186 which would have been sold for 
$3.40 and $1.40 per box respectively. From the evidence in this 
proceeding it appears that the tomatoes contained in car ART 
24186 were sold by private sale after rejection on December 8, 
1950, that the disposition was prompt and proper, and that net 
proceeds of $1,545.57 were realized. We now are of the view that 
the net proceeds obtained on resale, amounting to $1,545.57, may 
be regarded as reflecting the actual market value of this car of 
tomatoes at the time of its delivery in New York City on Decem- 
ber 7, 1950. On this basis, respondent’s damages for breach of 
warranty on this car amounted to $372.43, rather than nominal 
damages of $1.00 previously allowed respondent. The amount of 
$372.43, therefore, should be set off against the amount of repa- 
ration awarded complainant. 


As to car ART 20645, it is still our view upon reconsideration 
that respondent has failed to sustain the burden of proof of 
establishing its damages for breach of warranty, and it is there- 
for concluded that in this respect the order of November 24, 
1953, allowing nominal damages of $1.00 on this car, is sup- 
ported by the evidence and the law applicable thereto. 


The order of November 24, 1953, insofar as it is in conflict 


with this order, is superseded. The stay order of December 16, 
1953, is hereby vacated. 


Within 30 days from the date of this order, respondent shall 
pay to the complainant, as reparation, $2,549.29, with interest 
thereon at the rate of 5 percent per annum from January 1, 1951, 
until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3899) 


D. J. HALLORAN AND SONS, INC. v. MAURICE H. CLARK. PACA 
Docket No. 6189. Decided May 4, 1954. 


Failure to Pay Balance of Purchase Price of Potatoes and 
Onions—Default 


Headnotes in 13 A.D. 513, applicable here. 


D. J. Halloran & Sons, of Boston, Massachusetts, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed October 20, 1953. A formal complaint 
was filed on February 15, 1954. Complainant seeks an award of 
reparation in the amount of the unpaid portion of the agreed 
purchase prices for four truckloads of potatoes and onions sold 
and delivered to respondent during March, April and June 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 5, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, D. J. Halloran and Sons, Inc., 
whose address is 28 B & M Produce Market, Charlestown Station, 
Boston, Massachusetts. 


2. Respondent is an individual, Maurice H. Clark, whose 
address is 194 South Street, Concord, New Hampshire. At the 
time of the transactions involved herein, respondent was not 
licensed but was subject to license under the Act. Respondent 
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applied for and has been issued a license upon payment of the 
annual fee, plus arrearage to cover the period during which the 
transactions involved herein took place. 


3. Between March 16 and June 29, 1953, in the course of inter- 
state commerce, complainant sold to respondent four truckloads of 
potatoes and onions on a delivered basis, as follows: 

March 16, 1954 250—10# sx. pots 29 72.50 
200—15# sx. pots .08 76.00 

80—50# sx. pots 1.25 100.00 

60—50# sx. pots 1.30 78.00 

15—sx. Onions 4.50 67.50 


March 26, 1953 150—15# sx. pots 38 57.00 
800—10# sx. pots 26 78.00 
100—50# sx. pots 1.15 115.00 
50—50# sx. pots 1.20 60.00 
20—sx. Onions 8.75 75.00 


April 1, 1953 175—50# sx. pots 85 148.75 
10—sx. Onions 2.00 20.00 
1—pkg. Sp. On. 2.50 2.50 
50—pkg. Chefs. pot 1.15 57.50 228.75 


June 29, 1953 85—100# sx. pots 2.50 212.50 
50—50# sx. chef. pot 1:15 57.50 
15—sx. Onions 2.25 33.75 303.75 


4. On or about the aforesaid dates, complainant shipped by 
truck from loading points in the State of Massachusetts, in inter- 
state commerce, to respondent at Concord, New Hampshire, four 
truckloads of onions and potatoes meeting the specifications of the 
foregoing contracts. Upon arrival at destination, respondent ac- 
cepted the onions and potatoes in compliance with the said con- 
tracts of sale. 


5. The total agreed purchase price of the four truckloads of 
onions and potatoes is $1,311.50. Respondent has paid to com- 
plainant only $136.00 of the purchase price, leaving a balance due 
and owing to complainant of $1,175.50. 


6. Informal complaint was received October 20, 1953, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay complainant promptly and in full 
for the four truckloads of onions and potatoes is a violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,175.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,175.50, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3900) 


D. L. PIAZZA COMPANY, INC. v. HARSHFIELD BROTHERS. PACA 
Docket No. 6065. Decided May 4, 1954, 


Failure to Pay One-Half of Net Loss on Joint Account 

Agreement—Evidence—Failure to Prove Misrepresenta- 

tion of Condition of Produce—Failure to Prove Carload 

Was Direct Shipment—Inapplicability of Rules of Law 
of Sales 


Where complainant claimed reparation in the amount of one-half of the net 
loss resulting from an alleged joint account agreement with respondent, 
for the disposal of a carload of lettuce, and the respondent denied 
liability, Held: 


(1) respondent has failed to support its allegations of misrepresenta- 
tion of condition of the produce; 


(2) respondent’s defense that complainant represented the carload of 
lettuce as being a direct shipment from shipping point cannot be 
sustained for lack of supporting evidence; 


(3) respondent’s contention that the condition of the lettuce upon 
arrival did not constitute a good delivery is without merit; 


(4) since the controversy here does not involve a contract of purchase 
and sale, the rules governing such sales are not applicable; and 


(5) since complainant and respondent entered into a joint account 
agreement pursuant to which the parties were to share the profits and 
losses equally, respondent’s failure to pay its share of the resulting net 
losses constitutes a violation of section 2 of the Act, for which repara- 
tion should be awarded to complainant. 
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Nature of Joint Account Agreement As That of Partner- 
ship—Disclosure of Material Facts 


Since it is undisputed that the parties herein intended to dispose of the 
carload of lettuce in controversy on a joint account basis, held, that the 
joint account agreement is in the nature of a partnership in which the 
partners intend to share profits and losses equally, and each of the 
parties is entitled to full disclosure from the other of all material facts 
concerning the subject of their agreement. 


Duties of Partnership—Joint Account Agreement—Mis- 
take of Error of Judgment—Fraud 


A partner in a joint account agreement owes the utmost good faith to his 
co-partner, and it is the duty of a partner to his co-partner to transact 
the joint-account business with reasonable care, skill, diligence, and 
economy; and if the co-partnership sustains injury by reason of his 
failure to do so, he must bear the losses, though in matters of judgment 
he will not be liable for a loss caused by honest mistake of error or 
judgment not amounting to wantonness or fraud. 


Meaning of Term Misrepresentation 


The term “misrepresentation” means any manifestation by one person to 
another that, under the circumstances, amounts to an assertion not in 
accordance with the facts, and under this term a misrepresentation must 
be examined as to its ordinary meaning and in the light of the circum- 
stances in which it is made in determining whether it was false. 


Inapplicability of Principles of Law of Sales to Joint 
Account Agreement 


Since the controversy herein is not concerned with a contract of purchase 
and sale, the rules governing such sales, including warranties normally 
implied, are not applicable. 

D. L. Piazza Company, of Minneapolis, Minnesota, complainant, pro se. 
Harshfield Brothers, of Louisville, Kentucky, respondent, pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on January 16, 1953, and an amendment 
thereto filed on August 13, 1953, complainant seeks to recover 
reparation in the amount of $495.29, asserted to be one-half of 
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the net loss resulting from an alleged joint account agreement 
with respondent for the disposal of a carload of lettuce. 


A copy of the formal complaint, a copy of the amendment 
thereto, and a copy of the report of investigation prepared by the 
Department were served, by registered mail, on respondent on 
August 28, 1953. On the same day, by registered mail, a copy of 
the report of investigation was served upon complainant. Respond- 
ent filed an answer to the formal complaint denying liability. 

Inasmuch as the amount involved herein is less than $500, the 
issues are resolved under the shortened method of procedure, as 
provided by section 47.20 of the rules of practice. In accordance 
with such procedure, complainant filed an opening statement of 
facts and respondent filed an answering statement of facts. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, Inc., is a corporation 
whose address is 100 North Seventh Street, Minneapolis 3, 


Minnesota. 


2. Respondent is a partnership composed of John L. Harshfield 
and Richard D. Harshfield, doing business as Harshfield Brothers, 
whose address is 232-236 East Liberty Street, Louisville, Ken- 
tucky. At the time of the transaction involved herein, respondent 


was licensed under the act. 


3. On or about May 12, 1952, in the course of interstate com- 
merce, complainant and respondent, through oral negotiations, 
entered into a joint account agreement for the disposal of a car- 
load of lettuce, PFE 61660, shipped from Salinas, California, on 
May 4, 1952, containing 328 crates of lettuce at a cost of $4 per 
crate plus top-ice charges of $60 for a total cost of $1,372, f.o.b. 


shipping point. 
4. At the time the joint account agreement was made the car- 


load of lettuce was in Kansas City, Missouri, and was diverted 
to respondent in Louisville, Kentucky, where it arrived either 


on May 15 or 16, 1952. 
5. After the carload of lettuce arrived in Louisville respondent 


refused to accept delivery and the commodity was subsequently 
abandoned to the carrier. The net loss on the transaction was 
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$885.45, after deducting $525.70 recovered from the carrier in 
connection with a freight claim, and adding $39.15 icing charges 
paid by respondent. 


6. Respondent has failed and refused to pay one-half of the 
net loss, or $442.73, due complainant under the joint account 


agreement. 


7. - Formal complaint was filed within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


It is undisputed that the parties hereto intended to dispose of 
the carload of lettuce in controversy on a joint account basis. We 
have held that a joint account agreement is in the nature of a 
partnership in which the parties intend to share profits and losses 
equally. Since this is true each of the parties is entitled to full 
disclosure from the other of all material facts concerning the 
subject of their agreement. Heggblade Marguleas Co. v. Martori’s 
Sons, Inc., 4 A.D. 919. A partner in a joint account arrangement 
owes the utmost good faith to his co-partner and we have held it 
is the duty of a partner to his co-partner to transact the joint- 
account business with reasonable care, skill, diligence, and econ- 
omy; and if the co-partnership sustains injury by reason of his 
failure to do so, he must bear the losses, though in matters of 
judgment he will not be liable for a loss caused by honest mistake 
or error of judgment not amounting to wantonness or fraud. 
Anonymous, 9 A.D. 615; D. L. Piazza Company v. Palella Broth- 
ers, 10 A.D. 14538. 


It appears that the carload of lettuce, PFE 61660, was shipped 
from Salinas, California, on May 4, 1952, and arrived in Kansas 
City, Missouri, on May 9 or 10. The joint account agreement was 
negotiated by long distance telephone between complainant in 
Minneapolis and respondent in Louisville on May 12, and, there- 
upon, the car was diverted to respondent. The lettuce arrived in 
Louisville on either May 15 or 16. Respondent refused to accept 
delivery and after the interchange of a number of telegrams 
between complainant and respondent the carload of lettuce was 
eventually abandoned to the carrier. Complainant’s accounting 
shows a net loss, after deduction of a net total of $420.56 recov- 
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ered from the carrier, of $990.59, the recovery of one-half of 
which is sought in this proceeding. 

Primarily, respondent’s defense is based on complainant’s al- 
leged misrepresentation of the lettuce at the time the joint agree- 
ment was made. In effect, it is respondent’s contention that the 
lettuce was represented by complainant as “good,” “sound,” “mer- 
chantable,” and “with no decay” but could not have complied with 
these standards inasmuch as an “inspection” upon arrival in 
Louisville revealed “decay, slime 20 to 24 average 22 percent in 
late stages. Defects broken ribs and red throughout each head 8 
to 16 average 11 percent.” This “inspection” is not otherwise 
identified and the record contains no further information in regard 
thereto. However, an RPIA inspection of May 17, 5 days after 
the joint account agreement was made, describes the condition of 
the commodity as follows: 

“Fair quality. Heads fairly uniform size. Irregular shape and 

coarse texture. Fairly firm to firm. Fairly well to well 

trimmed. Clean. Medium to bright green color. Average 28% 

show tip burn, mainly small areas. 

“Stock is crisp and tender. Butts and outer mid-ribs red- 

brown. Average 33% interspersed heads show waterly soft 

decay following tip burn and old bruises and affecting 1 to 4 

outer leaves, mainly being in early stages. 

“Inspection confined to doorway.” 
Since it is possible that a substantial part of the deterioration 
disclosed by this inspection could have occurred during the afore- 
mentioned 5-day period, it does not necessarily follow that use of 
the terms “good,” “sound,” “merchantable,” “with no decay,” 5 
days prior to this inspection constituted a misrepresentation of 
condition at that time. Complainant maintains that “full details” 
and “information” were furnished respondent including a report 
on the condition of the lettuce given complainant on May 12 by 
The Frank Kenworthy Company of Kansas City, Missouri. 


“Misrepresentation” means any manifestation by one person to 
another that, under the circumstances, amounts to an assertion 
not in accordance with the facts. Restatement of Contracts, 
§ 470(1) (1932), Pasko v. Trela (1951), 46 N.W. 2d 139, 143, 153 
Neb. 759. To misrepresent is defined as “To represent incorrectly ; 
to give a false or erroneous representation of, either maliciously, 
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ignorantly or carelessly.” 58 C.J.S. 828. We have held that a repre- 
sentation must be examined as to its ordinary meaning and in the 
light of the circumstances in which it is made in determining 
whether it was false. A. Levy & J. Zentner Co. v. The Russell 
Company, 10 A.D. 204. From the evidence before us, it is our 
opinion that, in the light of the circumstances, respondent has 
failed to support the allegation of misrepresentation. 


By way of further defense respondent contends that complain- 
ant represented the carload of lettuce as being a direct shipment 
from shipping point. Further, shipment having been made on 
May 4 the car should have arrived in Louisville on May 12. This 
contention is first alluded to in respondent’s telegram to com- 
plainant of May 17 and is mentioned again in a telegram to com- 
plainant of May 19. In contrast, complainant’s telegram of May 19 
to respondent states “car was jointly with you about four PM 
(May) 12th at that time told you shipped 4th and was then at 
Kansas City and you gave us routing to Louisville.” Respondent’s 
answering telegram of May 20 states “we assumed was thru ship- 
ment not something on track Kansas City several days.” (Italics 


supplied.) When viewed in the light of the unequivocal statement 
by complainant as contrasted with the admitted assumption by 
respondent, this defense must also fall for lack of supporting 
evidence. 


The final defense asserted by respondent is the collateral con- 
tention that the condition of the lettuce upon arrival in Louisville 
did “not constitute a good delivery.” Respondent’s answer states: 
“The same principle would apply were we to have purchased this 
car and it arrived in this condition. We would have been obliged 
to refuse the car on the grounds that it was not a good delivery.”. 
It has been pointed out that the joint account arrangement gave 
rise to a relationship between the parties in the nature of a part- 
nership. Complainant was not the seller and respondent was not 
the buyer of the carload of lettuce in question. Since we are not 
here concerned with a contract of sale and of purchase, the rules 
governing such sales, including warranties normally implied, are 
not applicable. Heggblade Marguleas Co. v. Martori’s Sons, Inc., 
supra. 

Remaining for consideration are two items of accounting. The 
first, $39.15, represents top ice charges at Louisville which were 
paid by respondent and charged back to complainant in connection 
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with another transaction. In the amendment to its formal com- 
plaint, this item is absorbed into the joint account by complainant. 
In the opening statement of facts complainant asserts this was 
an improper payment by respondent predicated upon tariff rules 
governing the abandonment of damaged shipments. In view of 
respondent’s explanation of this item in his answering statement 
of facts we do not find a justification for this contention of com- 
plainant. On the contrary, we consider that respondent exercised 
appropriate diligence to preserve the commodity and that com- 
plainant’s initial absorption of this item in the joint account was 
proper. As to the second, the record shows that complainant col- 
lected $525.70 from the carrier in connection with a claim on the 
shipment. Complainant has deducted a collection charge of 
$105.14, and seeks to credit the joint account for the balance of 
$420.56. It appears that the collection of the freight claim was 
effected by complainant. For that reason the collection fee is not 
a proper charge against the joint account. 


We conclude that complainant and respondent made a joint 
account agreement covering the disposition of the carload of 
lettuce in controversy. Pursuant to that agreement the parties 


were to share profits and losses equally. Respondent’s failure to 
pay its share of the resulting net loss in the amount of $442.73 
is a violation of section 2 of the act. Reparation in that amount, 
plus interest, should be awarded to complainant. The facts and 
circumstances as set forth herein should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $442.73, with interest 
thereon at the rate of 5 percent per annum from June 1, 1952, 
until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 3901) 


G. ANGELO FRUIT Co. v. FANEUIL FRUIT EXCHANGE, INc. PACA 
Docket No. 6219. Decided May 5, 1954. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Headnotes in 13 A.D. 518, applicable here. 


Donovan & Higgins, of Boston, Massachusetts, for complainant, Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 16, 1954. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
balance of the purchase price of several lots of produce sold and 
delivered to respondent during September, October and Novem- 
ber, 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 1, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. Copies of a supple- 
mental report of investigation were mailed to both complainant 
and respondent on April 16, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, G. Angelo Fruit Company, is a corporation 
whose address is 41-44 South Market Street, Boston 9, Massa- 


chusetts. 


2. Respondent, Faneuil Fruit Exchange, Inc., is a corporation 
whose address is 259 Massachusetts Avenue, Boston, Massachu- 
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setts. On the dates of the transactions involved herein, respondent 
was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following lots of fruit and 
vegetables on the dates and terms indicated: 


Total 
9/ 9/53 5 crates Cantaloupes at $7.50 $37.50 
9/ 9/53 50 baskets Peaches at 2.00 100.00 
9/24/53 10 crates Cantaloupes at 5.50 55.00 
10/ 2/53 94 cartons Lettuce at 1.00 94.00 
10/ 7/53 85 cartons Lettuce at 3.50 122.50 
10/ 8/53 40 cartons Lettuce at 2.50 100.00 
10/ 8/53 5 boxes Pomegranates at 3.50 17.50 
10/ 9/53 20 crates Cauliflower at 1.25 25.00 
10/ 9/53 100 sacks Carrots at .65 65.00 
10/ 9/53 2 crates Cantaloupes at 18.00 
10/13/53 2 crates Cantaloupes at 18.00 
10/14/53 5 Pumpkins a. 1, 6.25 
10/14/53 26 lugs Tomatoes at... 19.50 
10/14/53 24 Cr Cabbage = 4 18.00 
10/15/53 5 crates Cabbage at 
10/15/53 10 lugs G Tomatoes at 
10/15/53 2 baskets Kale at 
10/16/53 1 bag Pi Onions at 
10/16/53 5 boxes Pomegranates at 
10/17/53 31 lugs G Tomatoes at 
10/17/53 90# baskets Red Onions 
10/19/53 1 hamper W Bean at 
10/19/53 10 crates Cauliflower at 
10/19/53 67 lugs Tomatoes at 1. 
10/20/53 12 crates Squash at 1.25 
10/23/53 5 baskets Cukes at 5.00 
10/26/53 20 bags Cabbage at 1.00 20.00 
10/29/53 25 cartons Lettuce at 1.75 43.75 
11/ 2/53 60 lugs Tomatoes at 6 6S 45.00 
11/ 2/58 10 baskets Cukes at 2.50 25.00 
11/10/58 10 crates Cauliflower at 1.50 15.00 
11/10/53 16 crates DeMoine Squash at 1.00 16.00 
11/16/53 5 hampers Escarole at 1.00 5.00 
11/16/53 5 baskets Radish at 1.25 6.25 
11/16/53 28 crates Cauliflower at 2.00 56.00 
11/20/58 25 bags Carrots at 1.50 37.50 


4. Fruit and vegetables meeting the specifications of the fore- 
going contracts were delivered to respondent and were accepted 
in compliance with said contracts of sale, and no complaint was 
made with respect thereto. 
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5. The total purchase price of the several lots of fruit and 
vegetables is $1,143, of which only $75 has been paid, leaving due 
and owing by respondent to complainant the sum of $1,068. 


6. Formal complaint was filed on February 16, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the report of investigation, as an exhibit, is a 
letter from respondent to the Department, stating that it does 
not deny owing complainant for the several lots of produce, but 
was unable to pay for them because of financial difficulties. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the several lots of fruit and vegetables | 
is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $1,068, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,068, with inter- 
est thereon at the rate of 5 percent per annum from December 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3902) 
PACA Docket No. 5936. Decided May 5, 1954. 


Dismissal—Rejection without Reasonable Cause—Repara- 
tion Based on Counterclaim—Damages 


Where complainant claimed reparation for damages resulting from respond- 
ent’s breach of contract, and respondent denied liability and counter- 
claimed for damages sustained by him as a result of complainant’s 
refusal to accept the carload of cabbage of the kind, quality and grade 
specified in the contract of purchase and sale, Held: 
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(1) the evidence shows that complainant agreed to buy the cabbage 
contained in car FGEX 38579, f.o.b. * * * at an agreed price delivered 
at * * * with the full knowledge that the cabbage was loaded on June 6, 
about four days prior to the purchase and sale, and the understanding 
that respondent was assuming no risk in connection with the condition 
of the cabbage upon arrival at destination; 

(2) complainant’s refusal to accept the carload of cabbage was with- 
out reasonable cause and in violation of section 2 of the Act; 

(8) the complaint against respondent should be dismissed; and 

(4) complainant should pay to respondent, on his counterclaim as 
reparation, the difference between the contract price of the cabbage and 
the net amount realized by respondent upon a resale thereof, following 
complainant’s unlawful rejection. 


. W. Ray Alexander, of Savannah, Georgia, for complainant, Mr. Alex- 
ander Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. James W. Gallman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRILIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 6, 1952, complainant 
alleges failure on the part of the respondent to deliver a carload 
of cabbage in accordance with contract specifications. Complain- 
ant claims that it was damaged as a result of respondent’s breach 
of contract in the amount of $745.98, and is seeking reparation 
to cover the alleged damage. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on February 7, 1953. A copy of the report of investigation 
was served upon complainant’s representative on the same date. 


On February 27, 1953, respondent filed an answer and counter 
complaint denying generally the allegations of the complaint and 
liability for any damages sustained by complainant. Respondent 
alleges in his counter complaint that he tendered to complainant 
a carload of cabbage of the kind, quality and grade specified in 
the contract of purchase and sale, and further alleges that com- 
plainant failed, neglected and refused to accept the carload of 
cabbage in violation of section 2 of the Act. Respondent requests 
reparation in the amount of the difference between the contract 
price to complainant and the amount realized by respondent upon 
a resale of the cabbage after rejection by complainant, or the 
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sum of $914.18. Respondent’s answer and counter complaint were 
served upon complainant’s representative on March 4, 1953, On 
March 6, 1953, both parties were served with a copy of a supple- 
mental report of investigation, and on March 16, 1953, complain- 
ant filed an answer to the counter complaint denying liability to 
respondent in any amount. 


Respondent requested a hearing which was held at * * * 
on August 4, 1953. Complainant was not represented at the 
hearing, but upon the written request of complainant the Pre- 
siding Officer introduced in evidence on complainant’s behalf 
the deposition of one witness, with attached exhibits. Respondent 
appeared and testified in his own behalf and two other witnesses 
testified for respondent. Respondent was represented by counsel 
at the hearing and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, * * * is a corporation, whose address is * * *. 
At the time of the transaction here involved, complainant was 
licensed under the Act. 


2. Respondent is an individual, * * * whose address is * * *. 
At the time of the transaction here involved, respondent was 
licensed under the Act. 


8. On or about June 10, 1952, respondent agreed to sell and 
complainant agreed to purchase a carload of cabbage contained 
in car FGEX 38579, f.o.b. * * * at a delivered price of $1.75 
per bag, or a total price of $1050.00. It was understood that the 
cabbage had been loaded on June 6, 1952, was then on track at 
* * * and that a Federal inspection on June 6 showed the cabbage 
to be grade U. S. No. 1 green at the time of loading. 


4. At complainant’s request, respondent on June 10, 1952, 
loaded an additional 75 bags of U. S. No. 1 green cabbage into 
the car to bring the manifest up to 600 bags. The Federal inspec- 
tion certificate dated June 6, 1952, was amended to include the 
75 additional bags. The car was re-iced on June 10, 1952, and, 
at complainant’s request, respondent shipped from * * *, in inter- 
state commerce, to * * * the said car FGEX 38579 containing 600 
50-lb. bags of green cabbage. 





sro we wa Of OC Set = 


PACA DOCKET NO. 5936 533 
Cite as 13 A.D. 530 


5. Respondent confirmed the purchase and sale by wire on the 
date of shipment, June 10, 1952, as follows: 


“This confirms phone conversation 10:30 morning shipping 
FGEX 38579 contents 600 bags fifties cabbage invoice 1.75 
delivered * * * Inspection federal usone green heads 114 to 3 
pounds range 16 to 27 heads per bag average approximately 
23 head average 65 percent two pounds larger this car not 
sold usone delivered but on above shipping point inspection 
route landn Candei” 


6. The carload of cabbage arrived at * * * on June 12, 1952, 
and upon inspection showed decay averaging 15 percent. On June 
13, complainant notified respondent it was rejecting the cabbage. 


7. On June 14, 1952, respondent notified complainant that the 
cabbage was being sold for complainant’s account. Respondent 
then diverted the car to a Chicago dealer who disposed of the 
cabbage and forwarded respondent an account sales showing net 
proceeds of $135.82, after deduction of freight and other charges. 


8. The formal complaint was filed on November 6, 1952, which 
was within 9 months after the cause of action is alleged to have 
accrued. The counter complaint was filed on February 27, 1953, 
and within 9 months after the cause of action therein alleged 
accrued. 


CONCLUSIONS 


The principal controversy in this case is the factual issue of 
whether complainant purchased a carload of cabbage contained 
in car FGEX 38579, or bargained for a carload of cabbage to be 
loaded on June 10, 1952. It is complainant’s contention that since 
respondent was informed during the telephone conversations prior 
to the purchase and sale that the load of cabbage was to fill a 
Government purchase order, complainant naturally expected and 
assumed it was getting a freshly loaded car of cabbage to fill the 
Government contract. Respondent testified at the hearing that 
when complainant’s employee called respondent by telephone at 
about 6 p.m. on Monday evening, June 9, and wanted to purchase 
a carload of U. S. No. 1 green cabbage, respondent informed him 
that the cabbage season was about over and that the cabbage then 
being received at respondent’s loading shed would not make the 
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U. S. No. 1 grade. Respondent also testified that because com- 
plainant seemed most anxious to obtain a carload of cabbage, 
respondent told complainant’s employee that he had on hand a 
carload of green cabbage which had been loaded the previous Fri- 
day, June 6, with a Federal inspection certificate showing the 
cabbage to be U.S. No. 1 green on that date. Respondent testified 
that he gave complainant’s employee the car number and the 
manifest showing 525 bags in this load, and that complainant’s 
employee then wanted to know if respondent thought the cabbage 
was of sufficient quality to fill a Government order. Respondent 
stated that he repeated that the cabbage had been loaded on 
Friday of the previous week and that he was not sure whether 
they would be satisfactory to a Government buyer or not, that 
respondent was near the end of his season, and that the “nice, 
fresh quality of our cabbage was gone, even as of last week, or 
the latter part of last week.” Respondent testified that he told 
complainant’s employee that, in his opinion, they were sound 
cabbage as indicated by the Federal inspection certificate on the 
date of loading, and that was about all respondent could tell him 
about the cabbage, but that respondent doubted the advisability of 
placing them on a Government order “when they would be expect- 
ing strictly U. S. No. 1 green.” According to respondent, com- 
plainant’s employee told respondent then that he would call 
respondent back and let him know something further about the 
matter. 


The evidence shows that complainant’s employee again called 
respondent on June 10 and requested a delivered price to * * * 
for the carload of cabbage. Respondent informed him that he 
had not been selling cabbage on a delivered basis and that he 
did not wish to do so then. Complainant’s employee then stated 
that he merely wanted the delivered price so he could submit a 
delivered price bid to the Government. Respondent testified that 
as an accommodation he checked the freight rate to * * *, icing 
charges, etc., and gave respondent a delivered price of $1.75 per 
bag for the cabbage. Respondent testified that after he found out 
the order was for the Government, he was “rather discouraging” 
in all of his sales talk and told complainant he did not care to take 
any chances of placing a car of cabbage on a Government order, 
that it would be strictly complainant’s risk, that respondent 
wanted no part of it for he was not looking for trouble. Respond- 
ent’s testimony shows that at this point * * * of complainant 
firm, came on the line and entered into the conversation stating, 
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“* * * IT assure you that you will not get into any trouble on this 
car of cabbage, and you are doing us a favor to take us out of a 
hole on it and fill the order for us.” Respondent stated that he 
replied, “We are absolutely taking no risk on it.” 


Respondent’s testimony was substantiated by an employee of 
respondent who listened to all the conversations between respond- 
ent and complainant’s employee over a telephone extension in 
respondent’s office. Complainant’s evidence, being the deposition 
of its employee who handled the transaction, gives no details of 
the conversations between the parties, except for the claim that 
complainant agreed to purchase a carload of U. S. No. 1 green 
cabbage freshly loaded on June 10, 1952. From all the evidence 
before us, we conclude that complainant agreed to buy the cabbage 
contained in car FGEX 38579, f.o.b. * * * at an agreed price 
delivered at Chicago, with the full knowledge that the cabbage 
was loaded on June 6, about four days prior to the purchase and 
sale, and the understanding that respondent was assuming no 
risk in connection with the condition of the cabbage upon arrival 
at destination. 


Since respondent delivered and tendered to complainant the 


carload of cabbage called for in the contract ,in the manner agreed 
upon, it must be concluded that respondent complied fully with 
the terms of the contract. Complainant’s refusal to accept the car- 
load of cabbage, therefore, was without reasonable cause and in 
violation of section 2 of the Act. It follows that the complaint 
against respondent should be dismissed and that complainant 
should pay to respondent, as reparation, the difference between 
the contract price of the cabbage and the net amount realized by 
respondent upon a resale thereof following complainant’s unlawful 
rejection, or the sum of $914.18. The facts as herein set forth 
should be published. 


ORDER 


The complaint in this proceeding is hereby dismissed. 


Within 30 days from the date of this decision, complainant 
* * * shall pay to respondent * * * as reparation, the sum of 
$914.18, with interest thereon at the rate of 5 percent per annum 
from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 3903) 


JOHN TAXIN COMPANY v. FRANK A. PEPE FRUIT & PRODUCE DISTR. 
PACA Docket No. 6209. Decided May 5, 1954. 


Failure to Pay Balance of Purchase Price of Honeydew 
Melons—Default 


Headnotes in 13 A.D. 513, applicable here. 


John Taxin Company, of Philadelphia, Pennsylvania, complainant, pro se. 
Mr. Allan C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on November 9, 1953. Formal com- 
plaint was filed on November 17, 1953. Complainant seeks an 
award of reparation in the amount of the unpaid balance of the 
purchase price of honeydew melons sold and delivered to respond- 


ent in October 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 8, 1953. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on December 9, 1953. Copies of a supple- 
mental report of investigation were served upon complainant and 
respondent on April 1 and March 31, 1954, respectively. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Taxin and 
Bernard Taxin, doing business as John Taxin Company, whose 
address is 155 Dock Street, Philadelphia 6, Pennsylvania. 
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2. Respondent is an individual, Frank Anthony Pepe, doing 
business as Frank A. Pepe Fruit and Produce Distributor, whose 
address is 110 South Orange Street, New Haven, Connecticut. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 








3. In the course of interstate commerce and by oral contract, 
complainant on October 8, 1953, sold to respondent 632 crates of 
California Honeydew melons at the following prices, delivered: 










































& 24 crates 68 at $3.25 $ 78.00 
32 crates 8s at 3.25 104.00 
865 crates 9s at 3.25 1,186.25 
211 crates 12s at 3.00 633.00 
$2,001.25 
ul- Less freight charges 780.65 
-). $1,220.60 
m- 
an 4. Honeydew melons meeting the specifications of the fore- 
he going contract were shipped in car PFE 61335 from loading point 
d- in the State of California, in interstate commerce, to respondent 
at New Haven, Connecticut. Upon arrival at destination, respond- 
ot ent accepted the melons in compliance with said contract of sale 
wa and made no complaint with respect thereto. 
od 5. The delivered purchase price of the 632 crates of Honeydew 
e- melons is $1,220.60, of which only $610.30 has been paid, leaving 
id due and owing by respondent to complaint the sum of $610.30. 
“ 6. A formal complaint was filed on November 17, 1953, which 
, was within 9 months after the cause of action accrued. 
h 
r CONCLUSIONS 
of Failure of respondent to file an answer to the formal complaint 
2, constitutes a waiver of oral hearing and an admission of the facts 
3, alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 
Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 632 crates of melons is in violation 
d of section 2 of the Act. Complainant should be awarded reparation 
e in the amount of $610.30, with interest, and the facts should be 






published. 
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Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $610.30, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1953, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3904) 


VAUGHN-GRIFFIN PACKING COMPANY v. BRADFORD FRUIT & PRo- | 
DUCE COMPANY. PACA Docket No. 6216. Decided May 5, 1954. 


Failure to Pay Balance of Purchase Price of Citrus Fruit 
—Default 


Headnotes in 13 A.D. 513, applicable here. 


Vaughn Griffin Packing Co., of Howey-in-the-Hills, Florida, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 16, 1952. A formal complaint 
was filed on December 31, 1952. Complainant seeks an award of 
reparation in the amount of the alleged unpaid balance of the 
purchase price of citrus fruit sold and delivered to respondent in 
March 1952. 


A copy of the report of investigation made by the Department 
was served upon complainant on February 17, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 16, 1953. Copies of a 
supplemental report of investigation were served upon complain- 
ant and respondent on April 15 and April 14, 1954, respectively. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
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facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Vaughn-Griffin Packing Company, is a cor- 
poration whose address is Howey-in-the-Hills, Florida. 


2. Respondent is an individual, J. D. McCartney, doing busi- 
ness as Bradford Fruit & Produce Company, whose address is 
Bradford, Tennessee. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on March 21, 1952, sold to respondent the following 
citrus fruit at the prices indicated, f.o.b. shipping point: 


255 Boxes Oranges at $2.15 $548.25 
400 8-lb. bags, 
oranges at 22 88.00 


25 Boxes Duncan 
grapefruit at 1.75 43.75 


60 Boxes M. S., 
grapefruit at 2.00 120.00 


$800.00 


4. Oranges and grapefruit meeting the specifications of the 
foregoing contract of sale were shipped in car ACL 18206 from 
loading point in the State of Florida, in interstate commerce, to 
respondent at Bradford, Tennessee. Upon arrival as destination, 
respondent accepted the citrus fruit in compliance with said con- 
tract of sale and made no complaint with respect thereto. 


5. The total purchase price of the oranges and grapefruit is 
$800.00, of which only $290.00 has been paid, leaving due and 
owing to complainant from respondent the sum of $510.00. 


6. Informal complaint was filed on May 16, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 


(7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the oranges and grapefruit is in violation 
of section 2 of the Act. Complainant should be awarded reparation 
in the amount of $510.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $510.00, with inter- 
est thereon at the rate of 5 percent per annum from April 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3905) 


REED & PERRINE, INC. v. SKYLAND PRODUCE Co., INC. PACA 
Docket No. 6223. Decided May 6, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant claimed reparation for the purchase price of two lots of 
potatoes sold and delivered to respondent, held, that in accordance with 
the rules of practice under the act, respondent, by failing to file an 
answer, is deemed to have admitted the material facts alleged in the 
complaint and waived an oral hearing, and its failure to pay promptly 
to complainant the agreed purchase price of the potatoes is a violation 
of section 2 of the act, for which reparation should be awarded to 
complainant. 

Reed & Perrine, Inc., of Tennent, New Jersey, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on January 20, 1954. A formal 
complaint was filed on March 5, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of two 
lots of potatoes sold and delivered to respondent in October and 
November 1953. 
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A copy of the report of investigation made by the Department 
was served upon complainant on March 17, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order, is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Reed & Perrine, Inc., is a corporation whose 
address is Tennent, New Jersey. 


2. Respondent, Skyland Produce Co., Inc., is a corporation 
whose address is 48 South Market Street, Asheville, North Caro- 
lina. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts 
negotiated by broker J. C. McDow & Co., complainant sold to 
respondent two lots of potatoes on the dates and terms indicated: 


Date Quantity Unit Price Total 
Oct. 22, 1953— 

580 50-lb, sacks U.S. 1, Size A $1.10 = del. $638.00 

Less freight and tax 159.00 


$479.00 
Plus advance to driver 59.00 


$538.00 
Nov. 7, 1953— 
250 10-lb. sacks U.S. 1, Size A $ .23% f.o.b. 
340 50-lb. sacks U.S. 1, Size A $ .90 —f.0.b. 
$364.75 


$902.75 


4. Two lots of potatoes meeting the specifications of the fore- 
going contracts were shipped by truck from loading point in the 
State of New Jersey, in interstate commerce, to respondent at 
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Asheville, North Carolina. Upon arrival at destination, respondent 
accepted the two shipments of potatoes in compliance with said 
contracts of sale, and made no complaint with respect thereto. 


5. The total purchase price of the two lots of potatoes is 
$902.75, no part of which has been paid by respondent to 
complainant. 


6. A formal complaint was filed on March 5, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the two lots of potatoes is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $902.75 with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $902.75, with inter- 
est thereon at the rate of 5 percent per annum from December 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3906) 
PACA Docket No. 5953. Decided May 6, 1954. 


Dismissal—Accord and Satisfaction 


Where complainant claimed reparation for the balance of the purchase price 
of cantaloups sold and shipped to respondent, and the latter, among other 
defenses, pleaded accord and satisfaction, held, that complainant’s claim 
under the contract of purchase and sale has been extinguished and 
discharged by complainant’s acceptance of the two checks tendered in 
full payment of the disputed claim, and therefore, the complaint herein 
should be discharged. 
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Discharge of Obligation by Accord and Satisfaction 


Where the record shows that there was an honest dispute with respect to 
whether complainant had breached its contract, a tender with the explicit 
statement by respondent that it was in full payment of all demands, and 
an acceptance by complainant with the understanding that the tender 
was made in full settlement of the account, held, that all elements of an 
accord and satisfaction were present. 


Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. Sec. 499a et 
seq.). Formal complaint was filed on January 5, 1953, in which 
it is alleged that on or about June 27, 1952, complainant sold 
respondent two carloads of cantaloups for a total price of $2,384 
f.o.b. acceptance; that the cars were purchased after the personal 
inspection of respondent’s buying agent at shipping point; that 
the cantaloups were shipped to respondent in full compliance with 
the contract; but that respondent failed and refused to pay the 
full contract price therefor in violation of the Act. Complainant 
alleges, further, that respondent has remitted only $1,114.07, 
leaving a balance of $1,269.93 unpaid, for which amount an award 
of reparation is requested. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on January 21, 1953. A copy of the report of 
investigation was served upon the complainant on January 23, 
1953. 


Respondent’s answer was filed on March 20, 1953, in which it 
is denied that the cantaloups were purchased on the basis “f.o.b. 
acceptance,” or that they were purchased on the basis of the per- 
sonal inspection and acceptance of their buying agent at shipping 
point. Respondent alleges that this was a straight f.o.b. sale; that 
the cantaloups were handled by the carrier under normal trans- 
portation service and conditions; that the cantaloups were in an 
abnormal state of deterioration upon arrival; that respondent 
notified complainant that the cantaloups would be handled for 
complainant’s account; and that respondent thereafter resold 
them for the net amount of $1,128.47, which sum was remitted to 
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complainant by checks marked “payment in full.’’ Respondent 
alleges, further, that complainant accepted and made collection 
on the checks and by so doing effected an accord and satisfaction 
of the account. 


An oral hearing was held at * * *, on October 6, 1953. The 
depositions of * * * and * * * were received in evidence on com- 
plainant’s behalf. At the hearing * * * testified on behalf of 
respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant * * * is a corporation whose post office address 
is * * m 


2. Respondent, * * * is a corporation whose post office address 
is * * *, At the time of the transaction complained of herein, 
respondent was licensed under the act. 


8. On or about June 27, 1952, in the course of interstate com- 
merce, complainant sold to respondent two rolling carloads of 
cantaloups (PFE 60250 and ART 21343) which had been shipped 


from * * *, on June 26, 1952. Each carload contained 288 jumbo 
crates. The agreed price was $4 per crate f.o.b. * * *, plus $40 
per car for tep ice, making a total contract price of $2,384 for 
the two carloads. 


4. Both carloads of cantaloups were duly diverted to respond- 
ent at * * *, where they arrived on July 2, 1952. Both shipments 
were handled under normal transportation service and conditions. 


5. Both carloads were inspected for condition by a Federal 
inspector on July 2, 1952, and the condition of the melons was 
certified as follows: 


Car No. PFE 60250: 


“Condition: From 3 to 7 melons per crate (9 to 20%) average 
approximately 15% damaged by bruising, generally affecting 
ripe melons scattered through crates. In most samples 1 to 4 
melons per crate (2 to 10%) some none, average 5% decay, 
generally Rhizopus Rot in early stages. Remainder of stock 
mostly ripe and firm, some firm. Ground color turning yellow 
to yellow.” 
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Car No. ART 21348: 


“Condition: From 5 to 16 cantaloupes per crate (14 to 35%) 
average approximately 25% damaged by bruising, generally 
affecting ripe melons scattered through crates. In most sam- 
ples 1 to 6 cantaloupes per crate (2 to 15%) many none, 
average approximately 6% decay, generally Rhizopus Rot in 
early stages. Remainder of stock mostly firm ripe, some firm.” 


6. On July 2, 1952, respondent notified complainant that both 
carloads were rejected due to abnormally deteriorated condition 
upon arrival. On July 3, 1952, respondent notified complainant 
that shipments would be disposed of to best advantage to minimize 
loss and that the net proceeds realized on the resale thereof would 
be remitted to complainant. 


7. Net proceeds of $671.76 were derived from the resale of the 
cantaloups in car PFE 60250 and $456.71 for the cantaloups in 
car ART 21343. The resale of the shipments was handled with due 
diligence for the best prices obtainable under the circumstances. 


8. On or about July 14, 1952, respondent remitted its check 
in the amount of $671.76 to complainant, which check bore on its 
face the notation: “payment in full per a/c sale PFE 60250”. On 
or about July 17, 1952, respondent remitted its check in the 
amount of $442.31 to complainant, which check bore on its face 
the notation “payment in full ART 21343”. On or about August 
14, 1952, respondent remitted to complainant a further check in 
the amount of $14 representing inspection fees erroneously with- 
held out of the net proceeds of the resale of the two carloads of 
cantaloups. Complainant negotiated all three of said checks and 
the same were paid by the drawee bank on September 11, 1952. 


9. No further payments were made by respondent to com- 
plainant on this account. 


10. Formal complaint was filed within nine months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


There is a dispute in this proceeding as to whether the two car- 
loads of cantaloups were inspected and accepted by respondent’s 
agent at shipping point; whether the cantaloups were purchased 
on straight f.o.b. shipping point terms, or on f.o.b. acceptance 
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terms; and whether there was a breach of the warranty of suit- 
able shipping condition. There is also a question raised whether 
complainant’s acceptance and negotiation of the three checks 
issued by respondent in full payment of the account constituted 
an accord and satisfaction. We find it unnecessary to discuss the 
other issues since, in our opinion, an accord and satisfaction was 
effected between the parties. 

On or about July 14, 1952, respondent remitted its check to 
complainant in the amount of $671.76, bearing the written nota- 
tion “Payment in full per a/c sale PFE 60250.” The account of 
sale referred to was sent with the check and indicated that the 
check was for the full net amount realized from the resale of this 
shipment. On or about July 17, 1952, respondent remitted its check 
to complainant in the amount of $442.31, bearing the written 
notation “Payment in full ART 21343.” This check was also 
accompanied by an account of sale which showed that the net sum 
of $456.71 had been realized from the resale of the second ship- 
ment. Respondent’s witness testified that the sum of $14.40 was 
deducted from the amount received in the resale of the shipment 
to cover the cost of Federal inspections on the two carloads. 
Respondent was subsequently advised by this Department that 
such a deduction was improper and on August 14, 1952, respond- 
ent sent complainant an additional check for $14 to repay this 
deduction. Complainant negotiated al! three of the above-men- 
tioned checks and the same were paid by the drawee bank on Sep- 
tember 11, 1952. The evidence indicates that respondent at no 
time agreed to waive the notations appearing on the face of the 
checks, or that the checks might be applied as part payment of 
the account. It also appears that there was an honest dispute 
between the parties as to whether the melons arrived at destina- 
tion in suitable shipping condition as evidenced by the telegram 
sent complainant by respondent on July 2, 1952, the date of 
arrival, in which respondent stated that both carloads were being 
rejected due to the abnormal deterioration of the melons, and by 
the telegram of July 3, 1952, in which respondent stated that it 
would handle the shipments to the best advantage to minimize 
loss and that the net proceeds of the resale would be remitted to 


complainant. 
All elements of an accord and satisfaction are present here. 
There was an honest dispute with respect to whether complainant 
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had breached its contract, a tender with the explicit statement by 
the debtor that it was in full payment of all demands, and an 
acceptance by the creditor with the understanding that the tender 
was made in full satisfaction of the account. The retention, cash- 
ing, deposit or use of a check tendered to a creditor as payment 
in full of a disputed obligation completes the accord and satis- 
faction and such obligation is thereby discharged. Anonymous 
Decision, 10 A.D. 13858; Anonymous Decision, 10 A.D. 1363. 


Complainant argues that there was no accord and satisfaction 
because the checks were not tendered as payment in full of the 
entire account but merely full payment of the net proceeds of the 
resale of the cantaloups by the respondent. Complainant refers to 
the notation on the check of July 14, 1952, which reads “Payment 
in full per a/c sale PFE 60250,” as supporting this contention. 
In view of the previous correspondence between the parties, it is 
clear that respondent repudiated its obligation under the contract 
on account of the defective condition of the cantaloups upon 
arrival, and intended that the amount received in the resale of the 
shipments was all that would be remitted. The notation on the 
check of July 14 was in accordance with this intention. That the 
checks were tendered in full payment for the shipments is even 
more unequivocally expressed on the notation appearing on the 
July 17 check, “Payment in full ART 21343.” 


Complainant also argues that there was a lack of consideration 
for an accord and satisfaction here, and that the amount remitted 
was conceded by both parties to be due and owing and could not 
be used as a basis of settlement for the disputed balance of the 
account. It has been generally held that a bona fide dispute be- 
tween the parties as to which of two specific sums is due from 
one to the other brings the case within the rule as to accord and 
satisfaction by payment of less than the amount claimed. 


It is concluded that the complainant’s claim under the contract 
herein has been extinguished and discharged by the acceptance 
of the two checks tendered in full payment of the disputed obliga- 
tion. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 3907) 


ZIMMERMAN BROTHERS v. MARMARAS & KOUSOURIS WHOLESALE 
PRODUCE. PACA Docket No. 6125. Decided May 6, 1954. 


Effect of Purchase Based on Inspection of Commodity 


Where complainant claimed reparation for the purchase price of lettuce and 
carrots sold to and accepted by respondent, and the latter failed to pay 
the purchase price thereof because of an alleged breach of warranty by 
complainant as to the quality and condition of the produce, held, that 
since the evidence shows that respondent purchased the lettuce after 
inspection or full opportunity to inspect the produce, complainant is 
entitled to an award of reparation in the amount of the purchase price, 
minus interest on the two items which were tendered to and refused by 
complainant, 


Zimmerman Brothers, of Baltimore, Maryland, complainant, pro se. Mar- 
maras & Kousouris Wholesale Produce, of Baltimore, Maryland, respond- 
ent, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 7, 1953, in which it is 
alleged that complainant sold to respondent certain lettuce and 
carrots at agreed prices, that respondent accepted the vegetables, 
and that respondent has failed to pay the purchase prices totaling 
$117.50. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on November 10, 1953. On the same date, a copy of the 
investigation report was served upon complainant. Respondent 
filed an answer to the complaint on November 27, 1953, admitting 
the purchase of the produce, but denying that respondent owes 
complainant more than $35.00. Respondent avers that a check for 
$35.00 was offered complainant in payment for the carrots and 
5 crates of lettuce which respondent states was “‘top quality,” 
and that complainant refused this remittance. Respondent further 
alleges that the remaining 30 cartons of lettuce purchased from 
complainant were guaranteed by complainaint as being top qual- 
ity, but that the lettuce was not as warranted and was returned 
by respondent’s customers. 
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Respondent requested an oral hearing, but since the amount 
involved is under $500 and respondent failed to show the neces- 
sity for holding a hearing, the issues were submitted upon the 
sworn statements of the parties in accordance with the shortened 
method of procedure provided for in the rules of practice. Under 
this procedure, complainant filed an opening statement of facts, 
respondent filed an answering statement, and complainant filed 
a statement in reply, which concluded the submission of evidence. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Albert R. Zim- 
merman, Philip F. Zimmerman and Seth L. Zimmerman, doing 
business as Zimmerman Brothers, whose address is Pennsylvania 
Produce Terminal, Baltimore, Maryland. 


2. Respondent is a partnership composed of Jack Marmaras, 
Louis John Kousouris and Peter Kousouris, doing business as 
Marmaras & Kousouris Wholesale Produce, whose address is 2907 
Alameda Boulevard, Baltimore, Maryland. At the time of the 
transactions here involved, respondent was licensed under the Act. 


3. On or about May 27, 1953, in the course of interstate com- 


merce and by oral contract, complainant sold to respondent 30 
cartons of lettuce which had been shipped from California to 
Baltimore in car PFE 6087, at an agreed price of $2.75 per carton, 
for a total of $82.50. 


4. On or about May 27, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 3 
crates of carrots which had been shipped from California to 
Baltimore in car PFE 68183, at an agreed price of $2.50 per crate, 
or a total of $7.50. 


5. On or about May 29, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 5 
crates of lettuce which had been shipped from California to Balti- 
more in car PFE 55014, at an agreed price of $5.50 per crate, 
for a total of $27.50. 


6. Respondent accepted delivery of the lettuce and carrots 
from the respective cars then on track at the Pennsylvania Pro- 
duce Terminal, Baltimore, Maryland, and transported the produce 
to respondent’s place of business in that city. 


7. On May 29, 1953, respondent attempted to return the 30 
cartons of lettuce purchased on May 27 to complainant, complain- 
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ing as to the quality and condition thereof. Complainant refused 
to take back the lettuce and respondent dumped the 30 cartons 
“in the Railroad Rubbish Car” at the Pennsylvania Produce 
Terminal. 


8. Complainant sent respondent an invoice dated June 12, 
1953, covering the 30 cartons of lettuce and 3 crates of carrots 
purchased May 27 and the 5 crates of lettuce purchased May 29. 
The total purchase price of the produce is $117.50. Respondent 
issued and tendered to complainant its check in the amount of 
$35.00 to cover payment for the 3 crates of carrots and the 5 
crates of lettuce about which there was no dispute. Complainant 
refused to accept the check because it did not cover payment for 
the 30 cartons of lettuce involved in this controversy. Complainant 
returned the check to respondent and there remains due and 
owing to complainant from respondent the sum of $117.50. 


9. The formal complaint was filed on October 7, 1953, which 
was within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


Respondent bases its defense in this case upon an alleged 
breach of warranty by complainant. Complainant denies that any 
warranty as to quality and condition of the lettuce was made and 
contends that respondent inspected, or had ample opportunity to 
inspect, the lettuce at the time of purchase. Having alleged the 
breach of warranty, the burden is upon respondent to prove the 
existence of the warranty and a breach thereof. 


Respondent frankly admits that one of its partners went to 
the Pennsylvania Produce Terminal and looked at the display of 
produce on the platform, that respondent’s representative spoke 
to complainant about some lettuce, that a price was agreed upon, 
and that respondent’s representative went to the car which con- 
tained the lettuce, apparently for the purpose of selecting and 
loading the lettuce on respondent’s truck. The report of investiga- 
tion shows that respondent stated in a letter to the Department 
about two months after this transaction that, “All our purchases 
are made with a warranty of guarantee unless we are advised 
otherwise. If so, we then thoroughly inspect the merchandise 
before accepting.” This, of course, is not sufficient to prove that 
the contract here contained any warranty as to quality and condi- 
tion of the lettuce. In fact, respondent has submitted no evidence 
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in support of its claim that complainant guaranteed the lettuce 
to be of top quality and condition. Based upon the evidence, we 
conclude that respondent purchased the lettuce after inspection 
at the Pennsylvania Produce Terminal, or full opportunity to 
inspect the same, at the time of purchase. 


If a buyer purchases produce solely on the basis of his own 
inspection, he is liable for the full purchase price regardless of 
any subsequent deterioration found in the produce. Martin Felkins 
v. Morris Orenstein, 11 A.D. 1103. Since respondent purchased the 
lettuce after inspection, or opportunity to inspect, complainant 
cannot be held liable for the condition of the lettuce claimed to 
have been discovered by respondent after purchase. In any event, 
respondent’s belated complaint as to the condition of the lettuce 
and attempted rejection thereof are not in accordance with the 
regulations issued pursuant to the Act. Under the regulations, 
respondent was required to advise the seller within a reasonable 
time if the produce was not in accordance with the contract and 
that respondent was rejecting it. A reasonable time is defined in 
the regulations to mean, with respect to rail shipments, not to 
exceed 24 hours after receipt of notice of arrival; and with respect 
to truck shipments, not to exceed 6 hours after notice of arrival 
of the produce, unless the purchaser applies for Federal inspec- 
tion of the produce within such period of time. In this case, 
respondent waited almost 48 hours before making known to 
complainant that the lettuce was not satisfactory and at that 
time attempted to return the lettuce to complainant. Under the 
circumstances, complainant was entirely within its right in refus- 
ing to accept a return of the lettuce, since there was no notice 
within a reasonable time of respondent’s dissatisfaction with 
the lettuce. 


In view of the foregoing, it must be concluded that respondent 
is indebted to complainant for the purchase price of the 30 cartons 
of lettuce in controversy, as well as for the 3 crates of carrots and 
5 crates of lettuce about which there is no dispute. Since payment 
for the 2 latter items was tendered to and refused by complainant, 
we think respondent should not be required to pay interest on the 
$35.00 covering the purchase price of these items. Complainant 
should be awarded reparation in the amount of $117.50, with 
interest on $82.50 covering the purchase price of the 30 cartons 
of lettuce which respondent failed and refused to pay. The facts 
as set forth herein should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $117.50, with 
interest on $82.50 thereof at the rate of 5 percent per annum from 
June 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 3908) 


PENNSYLVANIA CO-OPERATIVE POTATO GROWERS, INC. v. EUGENE 
M. Cook. PACA Docket No. 6227. Decided May 7, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 13 A.D. 540, applicable here. 


Mr. David Putney, of Harrisburg, Pennsylvania, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 20, 1954. A formal com- 
plaint was filed on January 29, 1954. Complainant seeks an award 
of reparation in the amount of the alleged purchase prices of two 
lots of potatoes sold and delivered to respondent in January and 
April 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on March 24, 1954. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on March 29, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Pennsylvania Co-operative Potato Growers, 
Inc., is a co-operative association whose address is 5235 N. Front 
Street, Harrisburg, Pennsylvania. 


2. Respondent is an individual, Eugene M. Cook, whose 
address is North East, Maryland. At the time of the transactions 
involved herein, respondent was not under license, but was subject 
to license and subsequently made application for license showing 
business started in January 1953. Respondent paid the annual fee 
but has not paid the accrued arrearage covering the dates of the 
transactions involved herein. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of potatoes on the dates 
and terms indicated: 

Jan. 31, 19538 460 50-lb. bags unclassified 
Potatoes at $1.25 f.o.b. $575.00 


April 30, 1953 803 50-lb. bags unclassified 
Potatoes at $ .40 f.o.b. 121.20 


April 30, 1953 178 100-lb. bags unclassified 
Potatoes at $ .60 f.o.b. 106.80 


$803.00 


4. Potatoes meeting the specifications of the foregoing con- 
tracts of sale were delivered to respondent at loading points in 
the State of Pennsylvania and were transported by truck, in 
interstate commerce, to Baltimore, Maryland. Respondent accepted 
the potatoes in compliance with said contracts of sale and made 
no complaint with respect thereto. 


5. The purchase price of the two lots of potatoes is $803.00, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed on January 20, 1954, which 
with respect to the lot sold to respondent on January 31, 1953, 
was not within 9 months after the cause of action accrued, but 
which with respect to the lot sold to respondent on April 30, 1953, 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal] complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the potatoes is in violation of section 2 of the 
Act. However, since the complaint was not filed within 9 months 
after the cause of action accrued as to the potatoes sold to 
respondent on January 31, 1953, the Secretary is without juris- 
diction with respect to that transaction and no award of damages 
may be made for the $575.00 involved therein. Complainant should 
be awarded reparation in the amount of the purchase price of the 
lot of potatoes sold to respondent on April 30, 1953, being the sum 
of $228.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $228.00, with inter- 
est thereon at the rate of 5 percent per annum from May 1, 1953, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3909) 


In re FRED CHORNA PRODUCE Co., INC. PACA Docket No. 6119. 
Decided May 11, 1954. 


Revocation of License—Flagrant Violations of Act— 
Default 


Where complainant charged that respondent violated the act by failing or 
refusing to pay for numerous shipments of produce purchased and 
accepted by respondent, held, that under the rules of practice under the 
act, respondent, by failing to file an answer, is deemed to have admitted 
the material] facts alleged in the complaint and waived an oral hearing, 
and that its failure to pay for numerous purchases of produce constitutes 
repeated and flagrant violations of the act, for which respondent’s 
license should be revoked. 


Mr. Frederick W. Woodley, for Agricultural Marketing Service. Fred Chorna 
Produce Co., Inc., respondent pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “act”, instituted by a complaint 
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filed by T. C. Curry, Chief, Regulatory Branch, Fruit and Vege- 
table Division, Agricultural Marketing Service, on January 13, 
1954. 


It is alleged in the complaint that the respondent violated sec- 
tion 2 of the act by failing or refusing to pay, in whole or in part, 
for numerous shipments of perishable agricultural commodities 
in interstate commerce which were purchased and accepted by 
respondent. A copy of the complaint was served on the respond- 
ent. The respondent has failed to answer the complaint, and there- 
fore, respondent is deemed to have admitted the material facts 
alleged in the complaint and waived oral hearing. (7 CFR 47.30). 
Accordingly, without further investigation or hearing, the hearing 
examiner, John Curry, issued a report on March 24, 1954, recom- 
mending the revocation of respondent’s license. A copy of the 
examiner’s report was served upon the respondent. The respond- 
ent did not file exceptions to the report. 


FINDINGS OF FACT 


1. Respondent, Fred Chorna Produce Co., Inc., is a corporation 
organized and incorporated under the laws of the State of Cali- 
fornia and whose last known address is 1124 South San Julian 
Street, Los Angeles, California. The officers of respondent are 
Fred Chorna, president; Joe Musicar, vice-president ; and Hyman 
Chorna, secretary-treasurer. The respondent buys and sells perish- 
able agricultural commodities in the course of interstate commerce. 


2. License No. 140330 was issued to respondent under provi- 
sions of the act on July 8, 1952. This license has been renewed and 
is now in effect. 


3. During the approximate period December 5, 1952 through 
January 3, 1953, respondent purchased seven truckloads of grape- 
fruit in interstate commerce from Lake Hamilton Cooperative, 
Lake Hamilton, Florida, for a total purchase price of $10,173.75. 
Respondent accepted the shipments and made one payment of 
$1,000 in part payment for one of the shipments, leaving a balance 
of $9,173.75 which it has failed or refused to pay. 


4. On or about January 6, 1953, respondent purchased one 
truckload of apples in interstate commerce from Oneonta Trading 
Corporation, Wenatchee, Washington, for a total price of $3,825. 
Respondent accepted the shipment and paid $1,675 on this account, 
leaving a balance of $2,150 which it has failed or refused to pay. 
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5. On or about February 18, 1953, respondent purchased one 
truckload of Anjou pears in interstate commerce from Apple 
Growers Association, Hood River, Oregon, for a total of $3,200. 
Respondent accepted the pears and paid $1,100 on this account, 
leaving a balance of $2,100 which it has failed or refused to pay. 


6. On or about February 18, 1953, respondent purchased one 
truckload of apples in interstate commerce from Yakima Fruit & 
Cold Storage Co., Yakima, Washington for a total of $2,561.21. 
Respondent accepted the apples and paid $2,011.21 on this account, 
leaving a balance of $550 which it has failed or refused to pay. 

7. During the approximate period June 14, 1953 through July 
9, 1953, respondent purchased three carloads and four truckloads 
of grapefruit in interstate commerce from L. T. Malone Company, 
Phoenix, Arizona, for a total purchase price of $6,879.50. Respond- 
ent accepted the shipments, but has failed or refused to pay any 
part of the purchase prices. 

8. On or about June 16 and July 6, 1953, respectively, respond- 
ent purchased one truckload of cantaloups in interstate commerce 
from Lee A. Consaul Company, Yuma, Arizona, for a total price 
of $1,310.75. Respondent accepted the shipments, but has failed 
or refused to pay any part of the purchase prices. 

9. On or about June 19, 21 and 22, 1953, respectively, respond- 
ent purchased one truckload of cantaloups in interstate commerce 
from Garin Company, Salinas, California, for a total price of 
$2,700.30. Respondent accepted the shipments, but has failed or 
refused to pay any part of the purchase prices. 

10. On or about June 23 and 30, and July 1, 1953, respectively, 
respondent purchased one truckload of cantaloups in interstate 
commerce from Warner & Stewart, Somerton, Arizona, for a 
total price of $2,968.50. Respondent accepted the shipments and 
paid $781.75 on this account, leaving a balance of $2,186.75 which 
it has failed or refused to pay. 

11. On or about June 24, July 2 and July 5, 1953, respondent 
purchased one truckload of cantaloups in interstate commerce 
from Howard P. Fites, Yuma, Arizona, McDaniel & Sons, Inc., 
Somerton, Arizona, and J. L. Thompson Co., Somerton, Arizona, 
respectively, for a total price of $3,001.20. Respondent accepted 
the shipments, but has failed or refused to pay any part of the 
purchase prices. 

12. By a letter delivered to Fred Chorna, dated November 5, 
1958, the violations alleged in the complaint and found above were 
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called to respondent’s attention in order to afford it the oppor- 
tunity to demonstrate or achieve compliance with the act. Re- 
spondent’s reply, dated November 11, 1953, fails to show 
compliance. 
CONCLUSIONS 

Respondent’s failure to pay for shipments of perishable agricul- 
tural commodities, as set forth in the findings of fact herein, 
constitutes repeated and flagrant violations of section 2 of the 
act. Consequently, respondent’s license should be revoked and the 
facts should be published. 


ORDER 


Effective 10 days after this date, the respondent’s license is 
revoked. The facts as set forth herein shall be published. 


(No. 3910) 


BIDE-A-WEE GROVE v. GREENLEAF BANANA CORPORATION. PACA 
Docket No. 6228. Decided May 12, 1954. 


Failure to Pay Purchase Price of Avocados—Default 
Headnotes in 13 A.D. 540, applicable here. 


Bide-A-Wee Grove, of Homestead, Florida, complainant, pro se, Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 10, 1953. A formal 
complaint was filed on February 11, 1954. Complainant alleges 
that in September 1953, it sold and shipped to respondent two 
trucklots of avocados, but that respondent has failed to pay any 
part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent personally on March 29, 1954. A copy of the report of 
investigation was served upon complainant on March 15, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of ora] hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of August R. 
Kersten, W. L. Kersten, Sr., and W. L. Kersten, Jr., doing business 
as Bide-A-Wee Grove, whose address is Route 2, Box 210, Home- 
stead, Florida. 


2. Respondent, Greenleaf Banana Corporation, is a corpora- 
tion whose address is 1991 First Avenue, New York, New York. 
At the time of the transactions complained of herein, respondent 
was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following two lots of avocados 
on the dates and terms indicated: 

Unit 
Date Commodity Price Total 


Sept. 21, 1953— 
98 Bruce Boxes Booth #7 $4.00 del. $392.00 
37/27, 42/32, 19/36 


75 Bruce Boxes Booth #7 4.00 del. 
30/27, 45/32 
22 Bruce Boxes Booth #7 3.60 del. 379.20 


22/36 
Total $771.20 

4. Two lots of avocados meeting the specifications of the fore- 
going contracts were shipped by motor truck from Homestead, 
Florida, in interstate commerce, to respondent at New York, New 
York. Upon arrival at destination, respondent accepted the avo- 
cados in compliance with said contracts of sale, and made no 
complaint with respect thereto. 

5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase prices of the avocados totaling 
$771.20, or any part thereof. 

6. Formal complaint was filed on February 11, 1954, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complain, as provided in the rules of practice (7 
CFR 47.8(c) ). 

The evidence in the report of investigation discloses an admis- 
sion of liability by respondent to complainant in the amount 
sought as reparation. 

The facts thus admitted are that between September 21, 1953, 
and September 23, 1953, complainant sold to respondent the 
avocados set forth in Finding of Fact No. 3 for the total amount 
of $771.20; that avocados which conformed to the terms of the 
contracts of purchase and sale were shipped by complainant, in 
interstate commerce; that respondent accepted the avocados as 
set forth in Finding of Fact No. 4, without complaint, but failed 
to pay the purchase prices, or any part thereof. 

Respondent’s failure to make full payment promptly to com- 
plainant for the two lots of avocados is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $771.20, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $771.20, with 
interest thereon at the rate of 5 percent per annum from October 


1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3911) 


FLORIDA TROPICAL FRUIT GROWERS ASSN., INC. v. GREENLEAF 
BANANA Corp. PACA Docket No. 6229. Decided May 12, 1954. 
Failure to Pay Purchase Price of Guavas—Default 
Headnotes in 13 A.D. 540, applicable here. 


Florida Tropical Fruit Growers Association, Inc., of Goulds, Florida, com- 
plainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 25, 1954. A formal com- 
plaint was filed on March 1, 1954. Complainant seeks an award 
of reparation in the amount of the agreed purchase price of 75 
cartons of guavas sold and delivered to respondent in Septem- 
ber, 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on March 19, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
personally served upon respondent on March 29, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Florida Tropical Fruit 
Growers Association, Inc., whose address is Post Office Box 528, 
Goulds, Florida. 

2. Respondent is a corporation, Greenleaf Banana Corpora- 
tion, whose address is 1991 First Avenue, New York 29, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

8. On or about September 26, 1953, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent 75 display cartons of guavas at the agreed purchase 
price of $1.30 per carton, delivered New York, New York. 

4. On the date of purchase, guavas meeting the specifications 
of the foregoing contract were shipped by truck from loading 
point in the State of Florida, in interstate commerce, to respon- 
dent at New York City. Upon arrival at destination, respondent 
accepted the fruit in compliance with the contract of sale. 

5. The total agreed purchase price of the 75 cartons of guavas 
is $97.50, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on March 1, 1954, which was 
within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 75 cartons of guavas is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $97.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $97.50, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3912) 
BODINE PRODUCE COMPANY v. J. C=. McDow & CoMPANY. PACA 
Docket No. 6230. Decided May 18, 1954. 


Failure to Pay Purchase Price of Carrots and Lettuce— 
Default 
Headnotes in 13 A.D. 540, applicable here. 


Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mr. Allan C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 5, 1954. Formal com- 
plaint was filed on March 25, 1954. Complainant alleges that in 
December 1953, it sold and shipped to respondent a carload of 
produce consisting of carrots and lettuce, but that respondent 
has failed to pay any part of the purchase price. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 31, 1954. A copy of the report of investi- 
gation was served upon complainant on April 1, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respon- 
dent has not filed an answer. The issuance of an order is, there- 
for, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Company, is a corporation 
whose post office address is P. O. Box 1592, Phoenix, Arizona. 


2. Respondent is an individual, John Cunningham McDow, 
doing business as J. C. McDow & Company, whose post office 
address is 1313 Independence Building, Charlotte 2, North Caro- 
lina. At the time of the.transaction complained of herein, re- 
spondent was licensed under the Act. 


8. On or about December 2, 1953, in the course of interstate 
commerce and by teletype contract, complainant sold to respon- 
dent 140 cartons cello carrots, 24s, and 500 cartons lettuce, 2s, 
at $2.25 and $1.10 per carton, f.o.b. Phoenix, Arizona, respec- 
tively, plus $75 cooling. 


4. On or about December 2, 1953, carrots and lettuce con- 
forming with the terms of the contract were shipped in car 
SFRD 3469 from Phoenix, Arizona, in interstate commerce, to 
respondent at Charlotte, North Carolina. Upon arrival at destina- 
tion, respondent received and accepted the carrots and lettuce in 
compliance with said contract of sale and made no complaint 
with respect thereto. 


5. The total purchase price of the 140 cartons of carrots and 
the 500 cartons of lettuce is $940, no part of which has been 
paid by respondent to complainant. 


6. The formal complaint was filed on March 25, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the 140 cartons of carrots and the 500 
cartons of lettuce is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $940, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $940, with interest thereon at 
the rate of 5 percent per annum from January 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3913) 


L. GILLARDE SONS COMPANY v. ARK PRODUCE. PACA Docket No. 
6214. Decided May 18, 1954. 


Failure to Pay Balance of Loss on Joint Account Agree- 
ment in Sale of Lettuce—Default 


Headnotes in 13 A.D. 513, applicable here. 


L. Gillarde Sons Company, of Chicago, Illinois, complainant, pro se. Mr. Allan 
C. Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 8, 1953. Formal complaint 
was filed December 24, 1953. Complainant seeks an award of 
reparation in the amount of the alleged unpaid portion of respond- 
ent’s share of a joint account loss sustained in the sale of twenty- 
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four carload and three less than carload lots of lettuce shipped 
for sale on joint account during March 1952. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 7, 1954. A copy of the 
report of investigation and a copy of the forma] complaint was 
served upon respondent on February 3, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 2055 Board of Trade Building, Chicago, Illinois. 


2. Respondent is an individual, Albert Robert Kachadorian, 


doing business as Ark Produce, whose address is 1411 North 
Cherokee, Hollywood 28, California. At the time of the transaction 
involved herein respondent was licensed under the Act. 


3. On or about March 5, 1952, in the course of interstate 
commerce, complainant entered into an agreement to purchase 
from respondent on a joint account basis a total of 73 acres of 
lettuce as follows: 


33 Acres at a total cost of $ 5,165 
40 Acres at a total cost of 10,200 


73 $15,365 
It was further agreed by the parties that the lettuce harvested 


from the above acreage would be shipped and sold on joint 
account, the profit or loss to be divided equally. 


4. On or about March 5, 1952 complainant paid to respondent 
$15,365, the total agreed joint account purchase price for the 73 
acres of lettuce. 


5. Between March 5 and 28, 1952, in compliance with the joint 
account contract, respondent shipped from loading points in the 
State of California, in interstate commerce, to complainant and 
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other consignees in various other States, twenty-four carload and 
three less than carload lots of lettuce which had been harvested 
from the aforementioned acreage. 


6. On or about April 18, 1952, complainant rendered to 
respondent a final accounting on the joint account transactions. 
The joint account loss sustained in the selling of the twenty-four 
carload and three less than carload lots of lettuce is $5,388.45, 
respondent’s share of which is $2,694.23. Complainant has credited 
respondent’s account with $1,875.32 which amount represents 
net proceeds due respondent in connection with transactions not 
involved in the joint account agreement. Respondent has not paid 
to complainant any part of the $818.91 balance due and owing 
in connection with the joint account transactions. 


7. Informal complaint was filed on January 8, 1953, which 
was within nine months from the date the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


The report of investigation shows that respondent admits being 
obligated to the complainant in the amount claimed but has stated 
that he is financially unable to retire the debt. Lack of funds is 
not considered good and sufficient reason under the Act for a 
failure to pay. 


Respondent’s failure to promptly pay to complainant its share 
of the joint loss sustained from sale of the twenty-four carload 
and three less than carload lots of lettuce is a violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $818.91 with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $818.91 with 
interest thereon at the rate of 5 percent per annum from May 1, 
1952, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3914) 


SOUTH JERSEY PRODUCE COOPERATIVE ASSOCIATION, INC. v. Ro- 
TELLA PRODUCE. PACA Docket No. 6043. Decided May 19, 1954. 


Effect of Acceptance of Commodity—Failure to Pay Pur- 
chase Price of Sweet Potatoes 


Where complainant sought to recover the purchase price of sweet potatoes 
delivered to and accepted by respondent, and the latter denied the 
allegations contained in the complaint, held, that since respondent 
accepted the potatoes in one shipment, although delivered to respondent 
in error, respondent’s failure to pay promptly to complainant the 
amounts due for the produce is in violation of section 2 of the act, for 
which reparation should be awarded to complainant. 


Meeting of Contract Specifications 


While there is no evidence that any official inspection was made of the pota- 
toes, held, that since the parties have referred to No. 1 or No. 2 potatoes, 
the designations without qualifying words will be deemed to mean U.S, 
No. 1 or U.S. No. 2. 


Mr. Steward M. Waite, of Binghamton, New York, for complainant. Mr. 
Peter N. Buono, of Binghamton, New York, for respondent. Mr. James 
A, O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed June 24, 1953, complainant seeks to 
recover $1,029.25, the purchase price of sweet potatoes allegedly 
sold to respondent as follows: October 8, 1952, 75 bushels at $2.75 
per bushel; October 20, 1952, 100 bushels at $3.45 per bushel; 
October 21, 1952, 100 bushels at $3.45 per bushel; and December 
19, 1952, 28 bushels at $4.75 per bushel, all f.o.b. shipping point 
and shipped by truck. 


A copy of the formal complaint was served upon the respondent 
by registered mail on July 15, 1953, together with a copy of the 
report of investigation made by the Department. On the same 
date, a copy of the report of investigation was served upon com- 
plainant by registered mail. 


Respondent filed an answer to the complaint on July 31, 1953, 
denying all of the allegations contained in paragraphs Nos. 7, 8, 
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and 9 thereof. A hearing in the matter was requested by 
respondent. 

An oral hearing was held at Binghamton, New York, on Janu- 
ary 19, 1954. Both parties were represented by counsel. Two 
witnesses appeared and testified at the hearing, one for each 
party. 


FINDINGS OF FACT 


1. Complainant, South Jersey Produce Cooperative Associa- 
tion, Inc., is a corporation whose address is P. O. Box 385, Vine- 
land, New Jersey. 


2. At the time of the transactions involved herein, respondent 
was an individual, James J. Rotella, doing business as Rotella 
Produce, whose address is P. O. Box 569, Binghamton, New 
York, and to whom license No. 129373 was issued on August 2, 
1950. This license was twice renewed before being terminated 
as of March 6, 1953, at which time license No. 144202 was issued 
to respondent as a corporation. 


3. On or about the dates set forth below, in the course of 
interstate commerce, complainant sold to respondent four truck- 
lots of U. S. No. L.sweet potatoes, at the following agreed prices, 
f.o.b. Vineland. New Jersey: 

Date No. of Bushels Price per Bushel Total Price 


10-8-52 75 $2.75 $ 206.25 
10-20-52 100 3.45 345.00 
10-21-52 100 3.45 345.00 
12-19-52 28 4.75 133.00 


Total $1,029.25 


4. The contracts between the parties were negotiated by 
broker M. H. Bronstein, Philadelphia, Pennsylvania, who acted 
in the transactions as agent for both complainant and respondent. 


5. On October 8 and October 20, 1952, complainant shipped 
from loading points in the State of New Jersey to respondent at 
Binghamton, New York, the first two trucklots of sweet potatoes, 
which met the contract specifications. Respondent accepted the 
two shipments of potatoes in compliance with the contracts and 
without complaint, but failed to pay complainant the agreed 
purchase prices totalling $551.25, or any part thereof. 


6. On October 21, 1952, complainant shipped from loading 
point in the State of New Jersey to respondent at Binghamton, 
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New York, the third trucklot of sweet potatoes. Upon arrival at 
destination, a complaint was received from respondent with 
respect to the size of the potatoes and complainant agreed to make 
an allowance to respondent of 25¢ per bushel on the 100 bushels 
contained in this shipment. Respondent accepted this shipment 
but has failed to pay complainant the adjusted purchase price 
of $320, or any part thereof. 


7. On December 19, 1952, complainant shipped from loading 
point in the State of New Jersey to respondent at Binghamton, 
New York, 28 bushels of sweet potatoes, which failed to meet the 
grade specification of U. S. No. 1 potatoes. Respondent accepted 
these potatoes, but has not paid complainant their reasonable 
value of $2.75 per bushel, or any part thereof. 


8. Formal complaint was filed on June 24, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The parties have referred only to “No. 1” and “No. 2” sweet 
potatoes throughout the record. While there is no evidence that 
any official inspection was made of the potatoes, we have in the 
past held that where the No. 1 or No. 2 designations are used by 
the parties without qualifying words, it will be deemed to mean 
U. S. No. 1 or U. S. No. 2, as the case may be. Hudson Storage & 
Ice Corp. v. Irving Sanders and Max Freidman, S. 1641. 


The only direct testimony offered by respondent at the hearing 
was furnished by James J. Rotella and consisted of an acknowl- 
edgment that respondent owes complainant $696.25. This sum 
represents the proceeds received by respondent upon a resale of 
the sweet potatoes contained in the shipments of October 8, 20, 
and 21, 1952. Respondent has not shown, however, that any 
authorization was received from complainant to sell these pota- 
toes for the account of complainant. 

The parties are in agreement on the amount due complainant 
for the shipment of October 8, 1952, being the invoice price of 
$206.25. Respondent claims to owe complainant only $245 for the 
shipment of October 20, and the same amount for the shipment 
of October 21. The evidence is that respondent accepted the 
October 20 shipment of potatoes without complaint. Having ac- 
cepted them, respondent is indebted to complainant for the pur- 
chase price thereof, or $345 for this shipment. Since complainant 
agreed to give respondent an allowance of 25¢ per bushel on the 
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shipment of October 21, thus reducing the price to $3.20 per 
bushel, and respondent accepted these potatoes on that basis, 
respondent is indebted to complainant in the amount of the 
adjusted price of $320 on this shipment. 


As to the shipment of December 19, 1952, complainant admits 
it is not entitled to the invoice price of $4.75 per bushel for the 
28 bushels of sweet potatoes. According to complainant, there was 
a mix-up in this shipment which resulted in one Abe Cohen of 
Rochester, New York, receiving the U. S. No. 1 potatoes intended 
for respondent. Complainant’s manager, John J. Ordille, testified 
that Cohen had ordered 27 bushels of No. 2 sweet potatoes but 
that, due to a delivery error, the No. 2’s were delivered to respond- 
ent. Respondent accepted these potatoes. Respondent furnished 
the Department with a letter purporting to show the disposition 
made by respondent of the December 19th shipment. The letter 
bears the signature of Chester Lukasik and reads as follows (Inv. 
Rep. Ex. 6, sheet 2) : 


“T hereby swear that on the 19th of Dec., 1952, I hauled from 
James J. Rotella Produce House, 28 Bu. Hampers of Sweets 
which were not labeled or stamped with grade, and which 
were in their original containers, and which were entirely all 
rotten. I took these and fed them to my Pigs.” 


There is nothing in this statement upon which to base a conclu- 
sion that the potatoes referred to therein were the same potatoes 
delivered by complainant to respondent on December 19, 1952. For 
aught that appears, the potatoes hauled away from respondent’s 
place of business by Chester Lukasik could have been a portion 
of the shipment of potatoes received by respondent on October 22, 
or some other date. The mere statement that 28 bushel hampers of 
sweet potatoes, all rotten, were hauled away is not sufficient 
identification to prove they were the same potatoes delivered by 
complainant to respondent on that date. No official inspection was 
made of the sweet potatoes, either at shipping point or at destina- 
tion. Complainant contends that there was no difference in the 
No. 1 and No. 2 potatoes except that the No. 2’s were smaller in 
size, and for this reason claims the prevailing f.o.b. price of $2.75 
per bushel for the No. 2 potatoes. Since respondent accepted these 
potatoes, although delivered to respondent in error, we think 
complainant is entitled to $2.75 per bushel for these potatoes. 


Respondent’s failure to pay promptly to complainant the 
amounts due for the four lots of sweet potatoes delivered to and 
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accepted by respondent is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$948.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $948.25, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3915) 


BANANA OUTLET COMPANY v. FANEUIL FRUIT EXCHANGE, INC. 
PACA Docket No. 6233. Decided May 24. 1954. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Headnotes in 13 A.D. 5138, applicable here. 


Donovan & Higgins, of Boston, Massachusetts, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on January 26, 1954. Formal com- 
plaint was filed on March 5, 1954. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of various lots of bananas sold and delivered to 
respondent between June 22, 1953, and January 5, 1954. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on April 1, 1954. A copy of the report of investigation was 
served upon complainant’s attorney on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
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answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Vincent Muscarella, trading 
as Banana Outlet Company, whose address is 2 South Market 
Street, Boston, Massachusetts. 


2. Respondent, Faneuil Fruit Exchange, Inc., is a corporation 
whose address is 259 Massachusetts Avenue, Boston, Massachu- 
setts. At the time of the transactions complained of herein, re- 
spondent was licensed under the Act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following lots of bananas on 
the dates and at the prices indicated: 


Unit 
Date Quantity Price Gross 
June 22, 1953 15 Boxes $3.50 $ 52.50 
June 23, 1953 10 Boxes 8.50 35.00 
June 24, 1953 20 Boxes 3.50 70.00 
July 1, 1953 681 Ibs. 10 68.10 
14 Boxes 4.00 56.00 
11 Boxes 3.50 38.50 
July 8, 1953 25 Boxes 4.00 100.00 
639 Ibs. 10 63.90 
Aug. 18, 1953 15 Boxes 3.50 52.50 
Sept. 19, 1953 15 Boxes 3.00 45.00 
5 Boxes 3.50 17.50 
Jan. 5, 1954 10 Boxes 3.00 30.00 


Total 


4. Eight lots of bananas meeting the specifications of the fore- 
going contracts were delivered by complainant to respondent at 
Boston, Massachusetts. Upon arrival at destination, respondent 
accepted the bananas in compliance with said contracts of sale, 
and made no complaint with respect thereto. 


5. The total purchase price of the eight lots of bananas is 
$629, of which respondent paid $50 on December 11, 1953, and 
$10 at a subsequent date, leaving due and owing to complainant 
from respondent the sum of $569. 


6. Formal complaint was filed on March 5, 1954, which was 
within 9 months after the causes of action accrued. 





$629.00 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

The facts thus admitted are that between June 22, 1953, and 
January 5, 1954, complainant sold to respondent the bananas set 
forth in Finding of Fact No. 3 for the total amount of $629; 
that bananas which conformed to the terms of the contracts of 
purchase and sale were shipped in interstate commerce and 
delivered to respondent; that respondent accepted the bananas as 
set forth in Finding of Fact No. 4, without complaint, but failed 
to pay the full agreed purchase price. Only two payments total- 
ing $60 were made to complainant by respondent. 


Respondent’s failure to make full payment promptly to com- 
plainant for the bananas is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$569, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $569, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3916) 


AL MASSERA INC. v. J. C. McDow & ComMPANy. PACA Docket 
No. 6231. Decided May 25, 1954. 
Failure to Pay Purchase Price of Lettuce—Default 
Headnotes in 13 A.D. 540, applicable here. 


Al Massera Inc., of Watsonville, California, complainant, pro se, Mr. Allan C. 
Ferguson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 25, 1954. A formal 
complaint was filed on March 18, 1954. Complainant seeks an 
award of reparation in the amount of the alleged purchase price 
of one carload of lettuce sold and delivered to respondent in 
September, 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on April 5, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on March 30, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Al Massera, Inc., is a corporation whose 
address is E] Centro, California. 


2. Respondent is an individual, John Cunningham McDow, 
doing business as J. C. McDow & Company, whose address is 1313 
Independence Building, Charlotte 2, North Carolina. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce, complainant on Sep- 
tember 28, 1953, sold to respondent 600 cartons of dry pack 
lettuce, two dozen size, Swiss Miss brand, at $2.60 per carton 
f.o.b. shipping point, plus vacuum cooling charges of 15 cents per 
carton. 


4. Lettuce meeting the specifications of the foregoing con- 
tract was shipped in car PFE 2345 from Watsonville, California, 
in interstate commerce, to respondent at Anderson, South Caro- 
lina, with stop off at Asheville, North Carolina, for partial un- 
loading. Upon arrival at said destinations respondent accepted 
the lettuce in compliance with the contract and made no com- 
plaint with respect thereto. 
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5. The purchase price of the 600 cartons of lettuce is $1,650, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on March 18, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the 600 cartons of lettuce is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $1,650 with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,650, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 


1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3917) 


BANANA DISTRIBUTORS, INC. v. GANGI BANANA COMPANY. PACA 
Docket No. 6232. Decided May 25, 1954. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 
Headnotes in 13 A.D. 513, applicable here. 


Banana Distributors, Inc., of New York, New York, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on January 21, 1954. Complainant 
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seeks an award of reparation in the amount of the alleged unpaid 
balance of the purchase price of one truckload of bananas sold 
and delivered to respondent in July 1953. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 3, 1954. A copy of the report of investiga- 
tion was served upon complainant on the same date. Copies of a 
supplemental report of investigation were served upon respond- 
ent and complainant on May 5, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Banana Distributors, Inc., is a corporation 
whose address is 30 Vesey Street, New York, New York. 


2. Respondent is an individual, Peter James Gangi, Jr., trad- 
ing as Gangi Banana Company, whose post office address is 1100 
Low Street, Baltimore, Maryland. At the time of the transaction 
complained of herein, respondent was licensed under the act. 


3. On or about July 23, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 420 
stems of standard grade bananas having a net weight of 21,640 
pounds, at an agreed price of $4.25 per cwt. f.o.b. New York, 
New York, or $919.70, plus a service charge of $10.82, for a total 
of $930.52. By mutual consent between the parties, the contract 
price was later reduced to $768.22. 


4. On or about July 23, 1953, bananas conforming to the terms 
of the contract were shipped by motor truck from loading point 
in the State of New York, in interstate commerce, to respondent 
at Baltimore, Maryland. Upon arrival at destination, respondent 
accepted the bananas in compliance with said contract of sale 
and made no complaint with respect thereto. 
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5. The adjusted purchase price of the shipment of bananas is 
$768.22, of which respondent has paid only $825.00, leaving due 
and owing to complainant from the respondent the sum of $443.22. 


6. Formal complaint was filed on January 21, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 


The facts thus admitted are that in July 1953, complainant sold 
to respondent the bananas set forth in Finding of Fact No. 3 for 
the total adjusted amount of $768.22; that bananas which con- 
formed to the terms of the contract of purchase and sale were 
shipped by complainant, in interstate commerce; that respondent 
accepted the bananas as set forth in Finding of Fact No. 4, with- 
out complaint, but failed to pay the full agreed purchase price. 
Only four payments —w $325.00 were made to complainant 
by respondent. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the bananas is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $443.22, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $443.22, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3918) 


EARL COGBURN AND SONS v. NATIONAL PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 6009. Decided May 25, 1954. 


Failure to Pay Balance of Purchase Price of Potatoes— 

Evidence of Good Delivery—Effect of Acceptance of 

Check—Failure to Show Lack of Suitable Shipping Condi- 
tion—Accord and Satisfaction 


Where complainant claimed reparation in the amount of the balance of 
purchase price of a carload of potatoes, and respondent alleged that the 
potatoes were bought on the terms “U.S. No. 1 Grade Upon Arrival at 
Chicago”, and that the potatoes failed to meet the contract requirements, 
Held: 


(1) the evidence indicates that complainant made good delivery under 
this contract; 


(2) respondent failed to show lack of suitable shipping condition at 
the time the potatoes were shipped; 

(3) respondent’s contention that complainant’s acceptance and the 
cashing of the check tendered on account amounted to an accord and 
satisfaction is without merit; and 

(4) respondent’s failure to pay the balance due on the shipment is a 


violation of section 2 of the act, for which reparation should be awarded 
to complainant. 


Timeliness of Notice of Breach of Warranty 


Evidence held to show failure to notify complainant of any defect in com- 
plainant’s performance of the contract within a reasonable time after 
arrival of the produce, 


Mere Acceptance of Check As Not Constituting Accord 
and Satisfaction 


Where complainant accepted and cashed a check tendered on account, held, 
that the mere acceptance and cashing of the check did not constitute a 
full and final payment of the disputed amount and, therefore, did not 
constitute an accord and satisfaction. 


Mr. William V. Barnett, of Chicago, Illinois, for complainant. Mr. Alexander 
Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 22, 1953, complainant alleges 
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that it sold respondent one carload of U.S. No. 1 Red Potatoes at 
$4.00 per hundred pounds, or a total price of $1,440.00 f.o.b. 
Gilcrest, Colorado. Complainant alleges further that potatoes of 
the kind and quality specified in the contract were shipped and 
were accepted by respondent upon arrival. However, respondent 
has remitted only $757.32 for the carload, leaving a balance of 
$682.68 due thereon for which claim is made. 


A copy of the complaint was served on respondent by registered 
mail on May 1, 1953. Both complainant and respondent were 
served with a copy of the report of investigation prepared by the 
Department. Respondent’s answer was filed on May 29, 1953. 


Respondent contends that the carload of potatoes was bought 
on the terms “U.S. No. 1 grade upon arrival Chicago;” that the 
potatoes failed to grade U. S. No. 1 upon arrival at Chicago; that 
complainant agreed to protect respondent fully for any loss 
sustained by reason of the failure of the potatoes to meet the 
grade upon arrival; that the potatoes were sold for complainant’s 
account and that the net proceeds of $757.32 were remitted to 
complainant and accepted by complainant as full payment of the 
account. 


Oral hearing was held at Chicago, Illinois, on November 17, 
1953. Both parties were represented by counsel. Earl P. Cogburn 
testified for complainant and Dan Rietman testified for respond- 
ent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Earl Cogburn and Sons, is a partnership com- 
posed of Earl P. Cogburn, Lawrence E. Cogburn and John L. 
Johansen, Jr., whose post office address is Gilcrest, Colorado. 


2. Respondent, National Produce Distributors, Inc., is a cor- 
poration, whose address is 31 South Water Market, Chicago, 
Illinois. At the time of the transaction involved in this proceeding 
respondent was licensed under the Act. 


3. On or about August 25, 1952, in the course of interstate 
commerce, complainant sold respondent one carload containing 
360 one hundred pound bags of U. S. No. 1 Red Potatoes at the 
price of $4.00 per bag f.o.b. Gilcrest, Colorado, to be shipped 
August 25, 1952, in accordance with the instructions of respond- 
ent’s buying agent. 
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4, A Federal inspection was made of the carload of potatoes 
on the date of shipment and the same was certified to contain 
U.S. No. 1, Size A, 2 inch minimum, Washed Round Red Potatoes. 
The potatoes were shipped on August 25, 1952, in accordance 
with the instructions given by respondent’s buying agent. 


5. On or about August 30, 1952, the shipment of potatoes 
arrived at Chicago, Illinois. On or about September 2, 1952, 
respondent caused a Federal inspection to be made of the carload 
and the condition and grade of the potatoes was certified as 
follows: 


“Condition: Generally firm. In most samples 2 to 4%, some 
1%, average 2% slightly sunken discolored 
sticky areas. In half of samples 1 to 2%, re- 
mainder from 1% of 1% to 1%, average 1% 
damaged by air cracks. Average 1% Slimy Soft 
Rot generally in advanced stages. 


Grade: Now fails to grade U.S. No. 1, Size A, 2 inches 
Minimum only account of slightly sunken dis- 
colored sticky areas and air cracks.” 


6. On or about September 20, 1952, respondent’s agent deliv- 
ered a check to complainant in the amount of $7,804.32 in payment 
for six carloads of potatoes listed thereon including car No. PFE 
64673, which is the shipment involved in this proceeding. The 
check stub indicated that the net amount of $757.32 was remitted 
on account of car No. PFE 64673 “per attached sale.” The stub 
contained the following notation: “National Produce Distributors, 
Inc. . . . tenders you the attached check on account as indicated 
above. If not correct, advise immediately and return this check.” 
Attached to the check was an account of sale covering car No. 
PFE 64673 showing the 360 sacks of potatoes as sold for $3.50 
per sack delivered Chicago, and the net return indicated on said 
account sale was $757.32. 


7. On or about September 20, 1952, complainant cashed the 
above-mentioned check, and promptly notified respondent by 
letter that the check was in error with respect to car No. PFE 
64673 and demanded the balance due on that shipment in the 
amount of $682.68. Respondent has not paid all or any part of 
this sum. 


8. Formal complaint was filed on April 22, 1953, which was 
within nine months after the accrual of the alleged cause of action. 
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CONCLUSIONS 


Respondent’s contention that the carload of potatoes in this 
case was sold on the basis of “U. S. No. 1 grade upon arrival 
Chicago’, is not supported by any valid evidence. There were no 
direct negotiations between complainant and respondent in this 
case. All negotiations were carried on between complainant and 
respondent’s buying agents, G. E. Tyler and Jerry Tyler. Respond- 
ent was unable to locate either of these individuals to obtain their 
testimony at the hearing. The only evidence presented by respond- 
ent with respect to the terms of sale was a carlot record sheet 
kept by respondent at Chicago with respent to this transaction. 
This sheet bore the notation “Gr. Arr. Chicago”, which was inter- 
preted by respondent’s witness, Dan Rietman, to mean “grade 
arrival Chicago”. Mr. Rietman stated that he remembered nothing 
of the transaction except what appeared in this record. Since this 
record was not made by or under the direction of the person who 
negotiated the sale, it is a self serving document of little probative 
value. 


Complainant’s witness testified that the carload of potatoes 
involved in this proceeding was one out of approximately 25 
carloads of potatoes sold by complainant to respondent during the 
1952 season ; that all of the potatoes sold to respondent both before 
and after this particular carload were sold f.o.b. Gilcrest, Colo- 
rado, and at no time did respondent’s buying agent, G. E. Tyler, 
discuss any other terms. Furthermore, complainant issued an 
invoice to respondent with respect to Car No. PFE 64673 on 
August 25, 1952, which showed the terms of sale to be f.o.b. At 
no time did respondent object to the terms of sale as expressed 
in this invoice. Accordingly, it is concluded that this was a 
straight f.o.b. shipping point sale. 


The evidence indicates that complainant made good delivery 
under this contract. The condition of the potatoes as found at 
Chicago, Illinois, on September 2, 1952, does not indicate that 
there was any lack of suitable shipping condition at the time the 
potatoes were shipped. The evidence indicates, further, that re- 
spondent failed to notify complainant of any claimed defect in 
complainant’s performance of the contract within a reasonable 
time after the arrival of the potatoes at Chicago, Illinois, on 
August 30, 1952. In fact, the first notice of objection which com- 
plainant received with respect to the shipment was on or shortly 
before September 20, 1952, at the time respondent’s agent, Jerry 
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Tyler, delivered the check described in Finding of Fact No. 6. 
In these circumstances, respondent is liable for the full purchase 
price of the potatoes, or the amount of $1,440.00. 


Finally, respondent contends that complainant’s acceptance and 
cashing of the check described in Finding of Fact No. 6 amounted 
to an accord and satisfaction and bars complainant from further 
recovery. There is nothing about the check which supports this 
contention. The check stub carries the notation “National Produce 
Distributors, Inc., . . . tenders you the attached check on account 
as indicated above. If not correct, advise immediately and return 
this check.” By these very terms, the check is tendered on account, 
not as full and final payment of a disputed amount. Complainant 
was within its rights to accept and cash this check as a payment 
on account, and was not estopped thereby from recovering the 
balance due. 


It is concluded that respondent’s failure to pay the balance of 
$682.68 due on the shipment of potatoes involved in this proceed- 
ing is a violation of Section 2 of the Act. Accordingly, reparation 
should be awarded in said amount to complainant with interest 
and the facts and circumstances of the case should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation the amount of $682.68 with 
interest thereon at 5 percent per annum from September 1, 1952 
until paid. 

Copies of this order shall be served upon the parties and the 
facts and circumstances of this case as herein reported shall be 
published. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 
(No. 3919) 


PACA Docket No. 5955. Decided May 3, 1954. Mr. Warren S. 
Earhart, of Kansas City, Missouri, for complainant. Mr. William 
C. Hutchison, Jr., of Sanford, Florida, for respondent. Mr. Wil- 
liam H. Pierce, Presiding Officer. Decision by Thomas J. Flavin, 
Judicial Officer. 
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(No. 3920) 


PACA Docket No. 5793. Decided May 4, 1954. Messrs. Golbus & 
Golbus, of Chicago, Illinois, for complainant. Mr. Irving Cooper- 
smith and Bernstein, Weiss, Tomson, Hammer & Parter, of New 
York, New York, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3921) 


PACA Docket No. 6038. Decided May 7, 1954. Mr. George V. 
Blanchard, of Blanchard & Flora, and Mr. Floyd L. Harding, of 
Presque Isle, Maine, for complainant. Mr. Welch Jordan, of 
Jordan & Wright, of Greensboro, North Carolina, for respondent. 
Mr. Norwood Robinson, of McKeithen & Graves, of Winston- 
Salem, North Carolina, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 


(No. 3922) 


PACA Docket No. 6046. Decided May 24, 1954. Golbus & 
Golbus, of Chicago, Illinois, for complainant. Mr. G. V. Weikert, of 
Los Angeles, California, for respondent. Newlin, Holley, Tacka- 
bury & Johnston, of Los Angeles, California, for respondent. 
Mr. John S. Griffin, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 
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COURT DECISIONS 


UNITED STATES v. L. E. SKLAR, d/b/a HOUSTON LIVESTOCK COM- 
MISSION COMPANY. (U.S.D.C., Southern District of Texas, 
Houston Division). Decided April 27, 1954. 







UNITED STATES DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF TEXAS, HOUSTON DIVISION 
CIVIL ACTION NO. 7937 








Violation of Cease and Desist Order—Forfeiture—Perma- 
nent Injunction 






Where complaint was filed to restrain defendant from further disobedience 
of the cease and desist order issued December 14, 1945 (4 A.D. 984) and 
to recover forfeiture as provided by the act, the Court ordered the 
defendant to make payment of the agreed amount of the forfeiture and 
permanently enjoined the defendant from violating the cease and desist 
order of December 14, 1945. 


Malcolm R. Wilkey, U. S. Attorney. 
By C. B. Smith, Assistant U. S. Attorney. 
L. E. Sklar, d/b/a Houston Livestock Commission Company, pro se. 













FINAL JUDGMENT 
Connally, District Judge. 


BE IT REMEMBERED, that on this 27th day of April, 1954, 
came plaintiff herein, United States of America, through its 
counsel of record, Malcolm R. Wilkey, United States Attorney in 
and for the Southern District of Texas, and came the defendant, 
L. E. Sklar, doing business as Houston Livestock Commission 
Company, by his attorney of record, Bennett Lay, and made 
known to the Court that all matters of controversy have been fully 
compromised and adjusted whereby plaintiff, United States of 
America, is to have and recover of and from defendant, L. E. 
Sklar, doing business as Houston Livestock Commission Company, 
the sum of Two Thousand Dollars ($2,000.00) in full settlement 
of its claim for forfeitures in the amount of $25,000.00, and that 
the defendant, his agents and employees, be permanently enjoined 
from using shipper’s proceeds, directly or indirectly, for purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers; be enjoined from per- 
mitting employees to deal in consigned livestock ; be enjoined from 
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delivering accounts of sales to consignors which do not show the 
true names of the purchasers; and be enjoined from failing to 
keep such accounts, records and memorandum as will fully and 
correctly disclose all the transactions involved in his business in 
violation of the order of the judicial officer of the United States 
Department of Agriculture dated December 14, 1945: 


It is, therefore, ORDERED, ADJUDGED and DECREED that 
plaintiff, United States of America, do have and recover of and 
from the defendant, L. E. Sklar, doing business as Houston Live- 
stock Commission Company, the sum of Two Thousand Dollars 
($2,000.00). 


It is further ORDERED, ADJUDGED and DECREED that 
defendant, his agents and employees, be permanently enjoined 
from using shippers’ proceeds, directly or indirectly, for purposes 
other than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers; be enjoined from permitting 
employees to deal in consigned livestock; be enjoined from deliv- 
ering accounts of sales to consignors which do not show the true 
names of the purchasers; and be enjoined from failing to keep 


such accounts, records and memorandum as will fully and correctly 
disclose all the transactions involved in his business in violation 
of the order of the judicial officer of the United States Department 
of Agriculture dated December 14, 1945. 


It is further ORDERED, ADJUDGED and DECREED that all 
costs in this action shall be taxed against the defendant. 


It further appearing to the Court that defendant herein, L. E. 
Sklar, doing business as Houston Livestock Commission Company, 
has paid to the United States of America the sum of $2,000.00, as 
provided for herein, that said defendant be fully discharged from 
all further liabilities in the above designated and entitled cause in 
any manner whatsoever except for the provisions concerning the 
injunction referred to in this judgment. 
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UNITED STATES v. JOHN B. MurRPHY (U.S.D.C. Northern District 
of Illinois, Eastern Division). Decided March 30, 1954. 






UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 
OF ILLINOIS, EASTERN DIVISION 
53 CR 199 


eS ee CO @D 










Violations of Act—Showing Weights in Excess of True 
Weights—Making False Entries in Stockyard Company’s 
Records—Stay of Execution—Payment of Fine 


The indictment in this case charged that defendant, a dealer of hogs, on 19 
different occasions during 1950, caused a weighmaster to show weights 
in excess of the true weights and to make false entries in the stockyard 
company’s records, On March 30, 1954, the court found the defendant 
guilty and ordered him to pay a fine of $1,500, and in view of the 
character of the defendant, the court held that this is not a case for 
probation and stayed the execution for 30 days, giving the defendant 
time to pay the amount of the fine. 


Mr. Edward J. Calihan, Jr., on behalf of the Government. 
Mr. Thomas J. Carroll on behalf of the Defendant. 























DECISION 
LaBuy, District Judge. 

THE CouRT: The Government has proven its case beyond a 
reasonable doubt. The testimony of the witnesses Burns and 
Miller, in conjunction with the scale experts, in my opinion, 
establishes a conclusive case against the defendant. There is no 
doubt in the Court’s mind of his guilt. 

Now, as to the question of punishment, what is the penalty 
provided by the Act? 

MR. CALIHAN: The penalty provided, your Honor, is a fine of 
not less than $1,000 nor more than $5,000, or imprisonment for 
not more than three years; or both. 


THE CouRT: Not less than $1,000? 


Mr. CALIHAN: Nor more than $5,000; and/or imprisonment for 
not more than three years. 

THE COURT: Well, there is evidence in the record that the 
defendant has a good reputation. 




















Mr. CALIHAN: That is true, your Honor. 
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THE CourRT: And he is a married man. I think I heard him refer 
to his son. 


THE DEFENDANT: I have six living children, three of them in the 
service. 


THE CouRT: You have never had any difficulty? 


THE DEFENDANT: Never even been in a courtroom. Never ar- 
rested in any way, shape or form, for speeding or anywhere else. 


THE CouRT: This is an unfortunate predicament that you find 
yourself in, Mr. Murphy. 


Mr. CARROLL: I might say this to your Honor, too, that Mr. 
Murphy is a man of very little means. He was involved in an 
administrative proceeding here in connection with these same 
charges. That was a couple years back, and has not even been 
able to pay my fee in that matter. I have appeared in this matter 
for him without retainer because of his financial condition, and 
have not received a nickel, and I ask the Court to take those 
things into consideration in considering this case. 


THE CourRT: Now, are you still operating as— 
THE DEFENDANT: No, we were all stopped, your Honor. 


THE COURT: You were suspended, not permitted to practice 
there any more? 


Mr. CARROLL: As far as the suspension orders are concerned, 
your Honor, the situation is this, that even after the suspension 
period is over, the thing has been so handled in the stockyards 
that. these traders, these various traders have not been able to 
get back in operation. They have been completely out. 


THE DEFENDANT: And we will stay out. 

THE CourRT: What are you doing now? 

THE DEFENDANT: I am working as a clerk. 

THE CourRT: Where? 

THE DEFENDANT: Do you want to know the firm? 
THE Court: Yes. 


THE DEFENDANT: Well, if I don’t have to tell, I would rather 
not, because if this thing gets in the paper I will lose my job. 
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MR. CARROLL: If you want to know, Judge, he will tell you. 


THE CourT: Well, the details are not necessary. 

Well, a judgment of guilty in a criminal case against a man 
heretofore who has borne a good reputation in itself is a very 
severe penalty, so the Court bears that in mind and will take into 
consideration his past record. 


Mr. CALLAHAN: I should like to make one statement, your 
Honor, that in connection with these cases I wish to advise your 
Honor that there have been 19 of them in this particular office, 
and that the disposition of all of these cases except this one here, 
has been upon a plea of guilty or a plea of nolle contendere. I only 
mention this that the ends of justice be served, that the disposition 
of these cases have run the gamut, so to speak, of judgments. 


I know that in one case Judge Perry fined the individual] five 
thousand dollars and put him on probation for two years. Judge 
Hoffman had two or three years probation cases, and there were 
even cases where there were fines of $1,000, and even cases where 
Judge Igoe put them in the custody of the marshal for one hour. 
Those were weighmaster cases who were drawing reasonably 
small sums of money. 


THE CouURT: Have there been any dealer cases? 


MR. CALIHAN: There have been some on pleas of guilty. One 
dealer received a fine of $5,000 and was put on probation for two 
years, and there are other dealers who received a fine of $1,000. 


MR. CARROLL: Weren’t there some penalties less than that? 


Mr. CALIHAN: As to the weighmasters, yes, because of the 
financial operation. 


THE COURT: Well, it is the Court’s observation that the dealers 
in these cases are more culpable than the weighmasters. I think 
a fine of $2,000 would be fair and reasonable in this case, and 
that will be the judgment. 


MR. CARROLL: It will be a terrific burden on Mr. Murphy and 
he has a family to make a living for, and his lifelong occupation 
has been taken away, and he is without funds at the present time. 
I have been representing him for years without getting a dollar, 
so I mean that is some indication of his financial condition. Of 
course I respect your Honor’s judgment, but I would appreciate 
your giving him a little reconsideration on that. 
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MR. CALIHAN: Well, the only thing I have to say in this is that © 
I would like the Court to give some consideration to a probationary | 
period, if it please the Court. This is a very serious offense. ‘ 


THE Court: Oh, I don’t think this is a case for probation. There 
is nothing wrong with the man’s prior record, except this offense, ~ 
and it is conceded that he has a good prior record. There is not | 
a question of rehabilitation involved here, because he is not going | 
to be back in the business, and I think he is barred forever from | 
practicing there. 

MR. CARROLL: As a practical proposition he is. 

THE CouRT: I think, therefore, a fine will serve the ends of 
justice, a fine of $1,500. 

MR. CARROLL: Will you give him time in order to pay it? He © 
will have to sell his home, and two weeks is a little short to do © 
that. 

THE CoURT: Well, execution is stayed for 30 days. Let’s be 
specific now, so that there is no misunderstanding. That will be 
April 30 at 10:00 o’clock, a.m. 








